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(Whereupon, t h e  f o l l o w i n g  i s  a  c o n t i n u a t i o n  of  

t h e  p r o c e e d i n g s  had on Augus t  5 ,  2 0 1 1 : )  

HE COURT: Okay. Thank y o u ,  a l l .  Ms. Vrod  i s  

p r e s e n t ,  M r .  Bakkedahl  i s  h e r e  f o r  t h e  S t a t e .  

I s  M r .  Burns  he re?  

Do you a l l  - - 

Ms. V r o d ,  do you want h i m  he re?  

MS. VROD: M r .  Burns  w i l l  be  h e r e  i n  a  m i n u t e .  

He j u s t  went  t o  g r a b  a  - -  

THE COURT: Okay. We ' re  g o i n g  t o  s t a r t  w i t h o u t  

h i m .  He can come i n  when h e ' s  r e a d y .  

Ms. V rod  i s  p r e s e n t .  

T h i s  i s  a  Defense r e q u e s t  on a  F r y e  i s s u e  

h e a r i n g .  The Defense has f i l e d  a  r e q u e s t  f o r  me t o  

t a k e  j u d i c i a l  n o t i c e  o f  M r .  T o b i n ' s  a f f i d a v i t  h e r e .  

M r .  Bakkedah l ,  do you a l l  o b j e c t  t o  me t a k i n g  

j u d i c i a l  n o t i c e  o f  a l l  o f  t h a t ?  

MR. BURNS: We do.  

THE COURT: Okay. L e t  me hea r  y o u r  o b j e c t i o n .  

MR. BAKKEDAHL: Your  Honor ,  t h e  Defense ,  as 

y o u ' v e  i n d i c a t e d ,  f i l e d  t h i s  m o t i o n .  I b e l i e v e  

t h a t  I r e c e i v e d  a  n o t i c e  w i t h  t h e  a t t a c h e d  

a f f i d a v i t  t h i s  m o r n i n g ,  a p p r o x i m a t e l y  10 o ' c l o c k  o r  

s o .  I d i d  have t h e  a f f i d a v i t  v i a  e - m a i l  y e s t e r d a y .  

They f i l e d  a  r e q u e s t  f o r  j u d i c i a l  n o t i c e  under  



Sec t i on  90.2026.  I would conce ive t h a t  t h e  p l a i n  

read ing  o f  t h a t  s t a t u t e  au tho r i zes  t h e  Court  t o  

t ake  j u d i c i a l  n o t i c e  o f  t h e  con ten ts  o f  a  c o u r t  

f i l e .  However, t hey  must a l s o  compl y  w i t h  92.03,  

which i s  a  two -s tep  process.  

The f i r s t  i s  t i m e l y  w r i t t e n  n o t i c e  f i l e d  w i t h  

t h e  Cou r t .  I ' m  no t  go ing  t o  o b j e c t  on t h a t  p o i n t ,  

I t h i n k  i t ' s  t e c h n i c a l .  O f  course,  i f  i t  were 

t i m e l y  and be ing  app l i ed  w i t h  t h e  S t a t e ,  t h i s  would 

c l e a r l y  be u n t i m e l y ,  bu t  as t h e  Defense, I ' m  no t  

go ing  t o  f i g h t  on t h a t  i s s u e .  

The second, however, i s  t h a t  t hey  f u r n i s h  t he  

Court  w i t h  s u f f i c i e n t  i n f o r m a t i o n  t o  enable i t  t o  

t a k e  j u d i c i a l  n o t i c e  o f  t h e  m a t t e r .  

What you have be fo re  you i s  - -  I d o n ' t  know 

what i t  i s ,  bu t  I know one t h i n g  i t ' s  n o t ,  i t ' s  no t  

sworn t o ,  i t ' s  no t  s igned,  i t ' s  no t  dated.  I d o n ' t  

know what case t h i s  was f i l e d  i n ,  I d o n ' t  know what 

c o u r t  t h i s  was f i l e d  i n ,  I d o n ' t  know what 

j u r i s d i c t i o n  t h i s  was f i l e d  i n ,  I d o n ' t  know t h e  

manner o r  t h e  ma t te r  i n  which t h i s  was f i l e d .  

There i s  no - -  how a re  you supposed t o  take  

j u d i c i a l  n o t i c e  o f  an a f f i d a v i t  t h a t  s imp ly  i s  

e n t i t l e d ,  " A f f i d a v i t  o f  W i l l i a m  A .  Tob in  i n  Support 

o f  Defendant 's  Motion t o  Exclude F i  rearm-Re1 ated 
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Too l  marks"?  

So, number one,  t h i s  i s  c l e a r l y  n o t  someth ing 

t h a t  t h e  C o u r t  shou ld  t a k e  j u d i c i a l  n o t i c e  of  

because t h e  Defense has i n  no way,  shape o r  f o r m  

e s t a b l i s h e d ,  you know, what t h i s  i s  o r  where i t  

came f rom. 

L e t  me move on ,  and 1 ' 1  1  g i v e  you a1 1 my 

arguments i n  t o t a l  and t h e n  t h e  Defense can 

respond .  

Second ly ,  I want t o  p r o v i d e  t h e  C o u r t  w i t h  t h e  

case  o f  - -  and f o r  t h e  r e c o r d ,  I ' m  g i v i n g  a  copy t o  

t h e  Defense.  I t ' s  g o i n g  t o  be Du fou r  v e r s u s  S t a t e .  

And i t ' s  g o i n g  t o  be a  F l o r i d a  Supreme C o u r t  

o p i n i o n ,  n o t  even p u b l i s h e d  y e t .  I t ' s  a t  36 

F l o r i d a  Law Weekly 7 - -  o r  S  57 .  I f  y o u ' l l  go t o  

n o t e s  14 and 16 ,  t h e  case  i n v o l v e s  a  s i t u a t i o n  

where d u r i n g  a  second subsequent  p o s t - c o n v i c t i o n  

r e l i e f  h e a r i n g ,  t h e  Defense,  o r  t h e  S t a t e ,  I 

b e l i e v e ,  asked t h e  C o u r t  t o  t a k e  j u d i c i a l  n o t i c e  o f  

t h e  e n t i r e  p r o c e e d i n g ,  p o s t - c o n v i c t i o n  r e l i e f  

p r o c e e d i n g  as w e l l  as t h e  c o u r t  f i l e  and a l l  t h e i r  

documents a t t e n d e d  t h e r e t o .  

The F l o r i d a  Supreme C o u r t  came back and h e l d ,  

"The f a c t  t h a t  a  r e c o r d  may be j u d i c i a l l y  n o t i c e d  

does n o t  rende r  a l l  t h a t  i s  i n  t h e  r e c o r d  
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a d m i s s i b l e .  F o r  i n s t a n c e ,  t h e  f a c t "  - -  excuse me, 

" f o r  i n s t a n c e ,  t h e  C o u r t ' s  a u t h o r i t y  t o  t a k e  

j u d i c i a l  n o t i c e  o f  r e c o r d s  canno t  be used t o  

j u s t i f y  t h e  w h o l e s a l e  a d m i s s i o n  o f  hearsay r e c o r d s  

w i t h i n  t h o s e  c o u r t  f i l e s . "  

T h e r e ' s  some g r e a t  language i n  h e r e ,  

p a r t i c u l a r l y ,  I p o i n t  you t o  S t o l l ,  wh ich  i s  c i t e d  

on page 13 o f  t h e  document as p r i n t e d  and i t  s a y s ,  

" I n  S t o l l ,  we h e l d  documents c o n t a i n e d  i n  a  c o u r t  

f i l e , "  and a g a i n ,  I ' m  n o t  even conced ing  t h a t  t h e s e  

were c o n t a i n e d ,  a r e  c o n t a i n e d  o r  have e v e r  been 

c o n t a i n e d  i n  a  c o u r t  f i l e ,  "even i f  t h a t  e n t i r e  

c o u r t  f i l e  i s  j u d i c i a l l y  n o t i c e d ,  a r e  s u b j e c t  t o  

t h e  same r u l e s  o f  ev idence  t o  wh ich  a l l  ev idence  

must adhe re .  

" I n  so  h o l d i n g ,  we n o t e  an o b s e r v a t i o n  o f  

a n o t h e r  a p p e l l a t e  c o u r t  t h a t  t h e r e  had been a , "  

q u o t e ,  "seeming1 y w idespread b u t  m is taken  n o t i o n  

t h a t  an i t e m  i s  j u d i c i a l l y  n o t i c e a b l e  mere l y  

because , "  q u o t e ,  " i t  i s  p a r t  o f  a , "  q u o t e ,  " ' c o u r t  

f i l e .  ' C o u r t  f i  1  es a r e  o f t e n  r e p l e t e  w i t h  

l e t t e r s , "  and I emphasize, " a f f i d a v i t s ,  l e g a l  

b r i e f s ,  p r i v i  1  eged o r  c o n f i d e n t i a l  d a t a ,  i n  camera 

m a t e r i a l s , "  e t  c e t e r a ,  e t  c e t e r a ,  " a s  w e l l  as 

d e p o s i t i o n s  t h a t  may c o n t a i n  un redac ted  g o s s i p  and 



a1 1  manners o f  hearsay and o p i n i o n .  " 

Then t hey  conclude by say ing ,  "Thus, w h i l e  t h e  

c o u r t  may t a k e  j u d i c i a l  n o t i c e  o f  t h e  documents i n  

a  c o u r t  f i l e  t h a t  were p laced  - -  proper1 y  p laced 

t h e r e ,  t h i s  n o t i c e  would n o t  make t h e  con ten ts  of  

t h e  documents adm iss i b l e  i f  t hey  were sub jec t  t o  a  

cha l l enge ,  such as when a  document i s  p ro tec ted  by 

p r i v i l e g e  o r  c o n s t i t u t e d  hea rsay . "  

A t  t h i s  t i m e ,  I would f o r m a l l y  l odge  a  hearsay 

comp la in t  t o  t h e  a f f i d a v i t .  The a f f i d a v i t  i t s e l f  

con ta i ns  impress ions and o p i n i o n s  o f  t h i s ,  quote ,  

unquote,  " e x p e r t , "  and I use t h a t  t e rm  very  l o o s e l y  

because - - and 1 ' 1  1 e x p l a i n  i n  a  minute why. 

Fur thermore,  i t  re fe rences  an u n d e r l y i n g  case 

and i n f o r m a t i o n  impar ted t o  h im.  Not o n l y  i s  i t  

hearsay i n  and o f  i t s e l f  , i t  con ta i ns  hearsay 

w i t h i n  hearsay,  and i s  t h e r e f o r e  i n a d m i s s i b l e  f o r  

t h e  t r u t h  o f  t h e  mat ter  asse r t ed .  

And f i n a l l y ,  j u s t  i n  t h e  event  t h e  Defense 

a n t i c i p a t e s ,  o r  j u s t  i n  t h e  even t  t h e  Defense 

a t tempts  t o  argue t h a t  because t h i s  i s  a  Frye 

h e a r i n g ,  t h e  r u l e s  o f  ev idence a r e  i n  some f a s h i o n  

suspended, I p rov ide  you w i t h ,  and t h e  Defense, a  

copy o f  Ramirez v .  S t a t e .  T h i s  i s  go ing t o  be 

Ramirez, t o o  - apparen t l y  t h e r e  a re  t h r e e  pub l i shed  
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Ramirez o p i n i o n s  - a t  651 So.2d 1164. 

F i r s t ,  I s t a r t  o f f ,  be fo re  I ge t  t o  Ramirez, 

F l o r i d a  S t a t u t e  Sec t i on  90.103,  wh ich  i s  a t  t h e  

I ve r y  beg inn ing  o f  t h e  ev idence code says ,  " t h a t  

t h i s  a c t , "  meaning t h e  ev idence code, " s h a l l  app l y  

t o  - - " quo te ,  " s h a l l  app l y  t o  a  c r i m i n a l  

I proceed ings r e l a t e d  t o  c r imes committed a f t e r  t h e  

e f f e c t i v e  d a t e  o f  t h e  code . "  And I t h i n k  t h e  code 

da tes  back t o ,  you know, ' 8 5 ,  ' 7 5 ,  I ' m  n o t  e x a c t l y  

s u r e .  
I 

But moving f o rwa rd ,  my - -  t h e  p o i n t  i s  t h a t  
I 

l2 I t h i s  i s  a  c r i m i n a l  p roceed ing .  We would argue t h a t  

i3 I t h e  r u l e s  o f  ev idence a r e  t o  be s t r i c t l y  adhered t o  

14 1 d u r i n g  t h e  course o f  t h i s  proceed ing 

l5 I Now, i n  Rami r e z ,  what happened was on t h e  f i r s t  

t r i a l ,  t h e  S t a t e  o f f e r e d  ev idence o f  too lmark  - -  

t oo lma rk  ev idence r e l a t i v e  t o  a  k n i f e  i n f l i c t i n g  - -  

l8 1 excuse me, a  k n i f e  c r e a t i n g  mark ings on a  bone. I t  

had never been done b e f o r e ,  whatever .  I t  was 

r e a l  1  y  i r r e l e v a n t  . I t  was reve rsed .  I t  was 

b rough t  back .  They had what was e n t i t l e d  a  F r ye  

h e a r i n g ,  b u t  e f f e c t i v e 1  y ,  i t  l o o k s  1  i ke they  

conducted a  F r ye  h e a r i n g .  And what happened d u r i n g  

t h e  course o f  t h a t  hea r i ng  was t h e  S t a t e  p u t  on t h e  

ev idence o f  t h e i r  e x p e r t ,  t hey  p u t  on ev idence and 



- - -  

t e s t i m o n y  and so f o r t h .  A t  t h e  c o n c l u s i o n ,  t h e  

Defense wanted t o  c a l l  t h e i r  own e x p e r t ,  b u t  t h e y  

were p r e c l u d e d  b y  t h e  t r i a l  c o u r t .  T h a t  case was 

s u b s e q u e n t l y  r e v e r s e d  because t h e  Defense d i d n ' t  

have an o p p o r t u n i t y  t o  c h a l l e n g e  t h e  g e n e r a l  

accep tance  o f  t h i s  p a r t i c u l a r  t y p e  o f  e v i d e n c e .  

I t h i n k  w h a t ' s  i m p o r t a n t  and why I b r i n g  t h i s  

t o  y o u r  a t t e n t i o n  i s  t h a t  a t  f o o t n o t e  s i x  and seven 

o f  t h a t  o p i n i o n ,  t h e  c o u r t  s a y s ,  and t h i s  i s  t h e  

F l o r i d a  Supreme C o u r t ,  " T h a t  j u s t  as i m p o r t a n t  as 

t h e  bu rden  o f  p r o o f  i s ,  t h e  f a c t  t h a t  t h e  h e a r i n g  

mus t "  - -  " t h e  h e a r i n g  must be  conduc ted  i n  a  f a i r  

manner.  T h e r e  i s  no q u e s t i o n  t h a t  a  h e a r i n g  on t h e  

a d m i s s i  b i  1  i t y  o f  nove l  s c i e n t i f i c  e v i d e n c e  i s  a ,  

q u o t e ,  a d v e r s a r i a l  p r o c e e d i n g  i n  w h i c h  c o n f l i c t i n g  

e v i d e n c e  i s  p r e s e n t e d  t o  t h e  t r i a l  j u d g e  as t h e  

t r i e r  o f  f a c t . "  

Now, h e r e ' s  t h e  d e a l .  Nobody i n  t h i s  c o u r t r o o m  

wou ld  l o v e  more t h a n  me f o r  M r .  T o b i n  t o  show up ,  

b u t  h e ' s  n o t  h e r e  f o r  a  v e r y  p a r t i c u l a r  reason .  

Number one,  t h i s  a f f i d a v i t  i s  n o t  sworn t o ,  and I 

t h i n k  t h e r e ' s  a  good reason f o r  t h a t .  P r o b a b l y  

because t o  t h e  e x t e n t  t h e r e  a r e  h a l f  t r u t h s  and  

p o t e n t i a l l y  o u t r i g h t  l i e s  i n  t h e r e ,  he d o e s n ' t  want 

t o  be  c o n f r o n t e d  w i t h  t h a t  on t h e  w i t n e s s  s t a n d .  



MS. VROD: Judge, excuse me. I ' m  j u s t  go ing t o  

o b j e c t  as t o  t h e  s p e c u l a t i o n  f o r  t h e  nonappearance 

f o r  M r .  Tob in .  

THE COURT: Okay. W e l l ,  I ' l l  cons ide r  t h i s  

Mr. Bakkedah l ' s  argument and - -  

MR. BAKKEDAHL: I ' l l  o f f e r  ev idence i n  suppor t  

o f  t h a t ,  and an o p i n i o n  au tho red  by Judge Richard  

W e l l s ,  t h e  Supe r i o r  Cour t  of  Massachuset ts ,  

r e g a r d i n g  t h i s  e x p e r t .  He says ,  when t h a t  e x p e r t  

was t e s t i f y i n g  i n  t h e  a rea ,  he prepared a  b u l l e t  

1  ead a n a l y s i s ,  a  d i f f e r e n t  m a t t e r ,  b u t  nonethe less  

as a  m e t a l l u r g i s t ,  he says ,  " H i s "  - -  quo te ,  "H i s  

tes t imony  smacks o f  p a r t i s a n  crusader  r a t h e r  than  a  

d i spass i ona te  s c i e n t i s t .  H i s  l a c k  o f  c r e d i b i l i t y  

i s  underscored by  h i s  i n a b i l i t y  t o  d i r e c t l y  answer 

a  ques t i on .  H i s  i ns tance "  - -  " h i s  i n s i s t e n c e  on 

g i v i n g  preplanned r e c i t a t i o n  and i t  i s  cons tan t  

s e l  f promot i  on .  " 

T h i s  judge can t h i n k  o f  no e x p e r t  w i tness  he 

has found l e s s  c r e d i b l e .  So I t h i n k ,  you know, I 

t h i n k  I g o t  a  good f ounda t i on  o f  making a s s e r t i o n s  

t h a t  t h a t ' s  why M r .  Tob in  i s  n o t  he re .  T h i s  i s  an 

a d v e r s a r i a l  p roceed ing.  The S t a t e ,  t h e  People s a i d  

t h i s  i s  a  death  p e n a l t y  case. The S t a t e  o f  F l o r i d a  

has an abso lu te  r i g h t  t o  c o n f r o n t  any w i tnesses 
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t h a t  t h e  Defense m igh t  r e l y  upon i n  an e f f o r t  t o  

a t t a c k  t h e  u n d e r l y i n g  s c i e n c e  a t  q u e s t i o n  h e r e ,  

w h i c h  i s  f i r e a r m  t o o l m a r k  e x a m i n a t i o n .  

T h a t ' s  my f i r s t  argument I make as a t h r e s h o l d .  

I f  you  want me t o  c o n t i n u e  t o  my n e x t  a rguments ,  I 

w i l l ,  o r  i f  you want  me t o  s t o p  and g i v e  t h e  

Defense  an o p p o r t u n i t y  t o  respond ,  I can do t h a t .  

THE COURT: What I ' m  i n t e r e s t e d  i n  knowing  i s  

what o t h e r  o b j e c t i o n s  you  may have t o  t h e  C o u r t  

t a k i n g  j u d i c i a l  n o t i c e  o f  t h i s ,  t h e n  I ' l l  l e t  t h e  

Defense respond a s  a  p r e l i m i n a r y  i s s u e .  Because i f  

I d o n ' t  t a k e  j u d i c i a l  n o t i c e  o f  t h i s ,  I d o n ' t .  I f  

I d o ,  t h e n  I d o ,  s o .  

MR. BAKKEDAHL: Okay. And I ' l l  j u s t  be c l e a r ,  

I mean, I ' m  g o i n g  t o  speak ahead t h a t  I - -  even i f  

you d o n ' t  t a k e  j u d i c i a l  n o t i c e  o f  t h e  a f f i d a v i t ,  

w h i c h  I t h i n k  you  s h o u l d  n o t ,  w e ' r e  g o i n g  - -  we 

wou ld  ask  t o  p roceed w i t h  t h e  ev idence  t o  c r e a t e  a  

r e c o r d  f o r  r e v i e w  by t h e  F l o r i d a  Supreme C o u r t  

because t o  t h e  e x t e n t  t h e y  may deem t h a t  t h i s  i s  a  

m a t t e r  p r o p e r l y  s u b j e c t  f o r  a  F r y e  h e a r i n g ,  w h i c h  I 

d o n ' t  t h i n k  i t  i s ,  t h e y ' r e  e n t i t l e d  t o  do a  de novo 

r e v i e w .  So t h e y  can c o n s i d e r  a n y t h i n g  t h e y  want 

t o ,  and I would  l i k e  t o  p u t  ev idence  on t h e  r e c o r d  

2 5 and documents i n  ev idence  t o  a s s i s t  them i n  t h a t  
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manner.  

THE COURT: W e l l ,  hang on j u s t  a  second. If 

you s t i l l  w i s h  t o  p r o f f e r  t e s t i m o n y  i n t o  t h e  

r e c o r d ,  even i f  I d o n ' t  t a k e  j u d i c i a l  n o t i c e  o f  

t h i s ,  and w e ' v e  g o t  w i t n e s s e s  h e r e ,  why d o n ' t  we do 

t h a t .  

MR. BAKKEDAHL: Yes .  

THE COURT: We can a rgue  t h a t  i s s u e  l a t e r ,  b u t  

t h e r e ' s  w i t n e s s e s  h e r e .  L e t ' s  g e t  them on and 

p r e s e n t  t h e i r  t e s t i m o n y  and g e t  t h a t  done. Because 

I ' v e  g o t  47 j u r o r s  t h a t  I ' m  h a n g i n g  i n  t h e  b a l a n c e  

h e r e .  

MR. BAKKEDAHL: And I a p p r e c i a t e  t h a t .  I j u s t  

d o n ' t  want t o  do i t  a g a i n  i n  t h r e e  y e a r s ,  and 

t h a t ' s  why I ' m  d o i n g  t h i s .  

THE COURT: I u n d e r s t a n d .  So i f  y o u ' v e  g o t  

t e s t i m o n y ,  even i f  I r u l e  adverse1  y  f o r  t h e  Defense 

and f a v o r a b l y  f o r  t h e  S t a t e ,  l e t ' s  p u t  i t  on 

anyway. 

MR. BAKKEDAHL: Yes ,  s i r .  

My n e x t  argument goes t o  t h e  f a c t  t h a t  t h i s  

e v i d e n c e  - -  

THE COURT: Yes, ma'am, Ms. Vrod? 

MS. VROD: I j u s t  was g o i n g  t o  say ,  a t  t h i s  

p o i n t  w e ' r e  i n v o k i n g  t h e  r u l e ,  n o t  o n l y  f o r  F r y e  
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pu rposes ,  b u t  f o r  purposes  o f  t h e  t r i a l .  

MR. BAKKEDAHL: I would  o b j e c t  t o  t h e  

i n v o c a t i o n  o f  t h e  r u l e .  I t h i n k  i t  can be 

suspended f o r  purposes  o f  t h i s  h e a r i n g  because t h e  

t e s t i m o n y  - -  f i r s t  o f  a l l ,  t h e  o n l y  w i t n e s s  t h a t  we 

i n t e n d  on c a l l i n g  i s  G a b r i e l  Hernandez from t h e  

Miami -Dade Crime Lab. Seated  a t  t h e  t a b l e  w i t h  me 

i s  George H e r t e l ,  who we i n t e n d e d  on c a l l i n g ,  b u t  

he had rev iewed  t h e  o r i g i n a l  a f f i d a v i t  t h a t  was 

s u b m i t t e d  by t h e  Defense,  was unab le  t o  t h o r o u g h l y  

r e v i e w  t h e  subsequent a f f i d a v i t ,  so I d o n ' t  

e n v i s i o n  t h a t  he i s  g o i n g  t o  t e s t i f y .  

However, t o  p u t  t h e  C o u r t  on n o t i c e ,  i f  y o u ' r e  

i n c l i n e d  t o  a1 l o w  t h e  a f f i d a v i t  i n t o  e v i d e n c e ,  t h e n  

I ' m  g o i n g  t o  need t o  p u t  M r .  Hernandez on ,  and t h e n  

c o n t i n u e  t h e  h e a r i n g  u n t i l  a  l a t e r  d a t e  when 

M r .  H e r t e l  has had an o p p o r t u n i t y  t o  f u l l y  examine 

t h e  a f f i d a v i t .  

THE COURT: Okay. We l l  - -  a l l  r i g h t .  

MR.  BAKKEDAHL: E x p e r t s  a r e  exc luded  f r o m  t h e  

r u l e ,  i s  what I ' m  g e t t i n g  t o .  

THE COURT: I know t h a t .  

MR. BAKKEDAHL: Okay. 

THE COURT: Okay. Can you a l l  s t o p  t a l k i n g  a  

m i n u t e  and l e t  me make a  r u l i n g ?  
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MR.  BAKKEDAHL: A l l  r i g h t .  

THE COURT: I s  t h a t  okay w i t h  everybody? 

MR.  BAKKEDAHL: I ' m  t r y i n g  t o  speed i t  up f o r  

you ,  Judge.  

THE COURT: Du ly  n o t e d  and a p p r e c i a t e d ,  

M r .  Bakkedahl  , b u t  I 'm happy t o  make a  d e c i s i o n  on 

i t .  

If y o u ' r e  o n l y  g o i n g  t o  - -  a n t i c i p a t e  o n l y  

c a l l i n g  t h i s  f e l l o w  h e r e  as one w i t n e s s ,  t h a t ' s  

f i n e .  I w i l l ,  a f t e r  y o u ' r e  done p r o f f e r i n g  h i s  

t e s t i m o n y ,  I w i l l  make a  d e c i s i o n  prompt1 y  t oday  

whether  I ' m  g o i n g  t o  t a k e  j u d i c i a l  n o t i c e  o f  t h e  

o t h e r  Defense documents. Would I l i k e  t o  have more 

t i m e  t o  c o n s i d e r  t h i s ?  C e r t a i n l y .  Do I have more 

t i  me? Absol  u t e l  y  n o t .  

So l e t ' s  - -  i f  you want t o  p r e s e n t  h im,  you 

may. 

A l l  r i g h t .  Bu t  t h a t  b e i n g  s a i d ,  h e ' s  t h e  o n l y  

w i t n e s s  you i n t e n d  t o  c a l l  - -  

MR. BAKKEDAHL: Yes .  

THE COURT: - -  i n  you r  f i r s t  case? 

Okay. W e l l ,  l e t  me - -  b e f o r e  I make a  d e c i s i o n  

whether  t o  i n v o k e  t h e  r u l e  o f  s e q u e s t r a t i o n ,  do you 

w i s h  t o  make any open ing  s t a t e m e n t  b e f o r e  he 

t e s t i f i e s ?  



MR. BAKKEDAHL: Yeah, I ' l l  p robab ly  make a  

b r i e f  s ta tement ,  bu t  - -  yes ,  I ' l l  have a comment 

f o r  t h e  C o u r t .  

THE COURT: Well , I recogn ize  t h e  r u l e  p rov i des  

f o r  - -  t h e  s e q u e s t r a t i o n  r u l e s  p rov i de  t h a t  an 

e x p e r t  w i t ness  may be p resen t  i n  t h e  court room. 

To be s a f e ,  s i r ,  I ' l l  j u s t  have you w a i t  

o u t s i d e  f o r  a  m inu te ,  whichever - -  p lease  d o n ' t  

d i scuss  your tes t imony  w i t h  anyone, a l l o w  anyone t o  

d i scuss  i t  i n  your  presence, p lease .  Y o u ' r e  f r e e  

t o  t a l k  t o  t h e  lawyers ,  i f  you w i sh .  But i f  y o u ' l l  

j u s t  s t ep  o u t s i d e ,  w e ' l l  c a l l  you s h o r t l y  when i t ' s  

your t u r n .  Thanks f o r  bea r i ng  w i t h  us .  

MR. BAKKEDAHL: Okay. Judge, t h e  nex t  s t ep  i n  

my o b j e c t i o n  i n v o l v e s  t h e  ques t i on  o f  whether o r  

n o t  t h i s  i s  new o r  novel s c i e n t i f i c  ev idence.  O f  

course ,  we s t a r t  o f f  w i t h  t h e  p r o p o s i t i o n  t h a t  t h e  

Frye t e s t  i s  t h e  c o n t r o l l i n g  t e s t  f o r  t h e  

admissi  b i  1  i t y  o f  s c i e n t i f i c  ev idence i n  t h e  S t a t e  

o f  F l o r i d a .  Desp i te  t h e  f a c t  t h a t  t h e  f e d e r a l  

government i s  now on a  Daubert s tandard and many 

s t a t e s  have adopted a  Daubert s tandard,  i n  t h e  

S t a t e  o f  F l o r i d a ,  i t  i s  s imp ly  Frye.  

F rye  says,  "When d e a l i n g  w i t h ,  quo te ,  new o r  

novel  s c i e n t i f i c  ev idence,  t h e  proponent o f  t h e  

ESQUIRE REPORTING,  I N C .  - STUART & FORT P I E R C E ,  F L O R I D A  



ev idence , "  i n  t h i s  case t h e  S t a t e ,  "must e s t a b l i s h  

t h a t  t h e  ev idence i s  accepted i n  a  r e l e v a n t  

s c i e n t i f i c  communi ty . "  

The problem f o r  t h e  Defense i s  t h a t  t h i s  i s  no t  

new o r  n o v e l .  As t h e  F l o r i d a  Supreme Cour t  s t a t e d  

i n  Spann v .  S t a t e ,  where we o f f e r e d  i n t o  ev idence 

h a n d w r i t i n g  exemplars,  t h i s  i s  a t  857 So.2d 845, 

"F r ye  on1 y  a p p l i e s  when an e x p e r t  i s  r e1  y i n g  upon 

new o r  novel  s c i e n t i f i c  ev i dence . "  

For  t h e  r eco rd ,  I would l i k e  t o  c i t e  t h e  

f o l l o w i n g  cases across t h e  n a t i o n  on t h i s  i s s u e :  

Commonwealth o f  Massachusetts versus Jason Meeks, 

2006 WL 28, 1923, Super io r  Cour t  o f  Massachuset ts ;  

U .S .  v .  W i l l o c k ,  696 F Supp.2d 536, U.S.  D i s t r i c t  

Cour t  Mary land.  I w i l l  n o t  c i t e  any a d d i t i o n a l  

f e d e r a l  cases.  They ' r e  a l l  i n  compl iance o r  i n  

agreement w i t h  W i l l o c k .  People versus Givens,  912 

NYS 2d 855, New York ,  2010; S t a t e  v .  McGuire, 16  A. 

3d 41 1  , Supe r i o r  Cour t  New Jersey ; Commonweal t h  

ve rsus  Foreman, 797 A. 2d 1005, Pennsy lvan ia  

Supe r i o r  Cour t  2002; People versus Genr ich ,  928 P. 

2d 799, Colorado Cour t  o f  Appeals 1996; S t a t e  v .  

Armstrong,  2004 Ohio 5635, Ohio Cour t  o f  Appeals,  

11 D i s t r i c t ;  S t a t e  v .  Legnan i ,  951 A .  2d 674, 

A p p e l l a t e  Cour t  Connec t i cu t  2008; People v .  
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Johnson, 335 NE 2d 144 ,  T h i r d  D i s t r i c t  I l l i n o i s  

1975;  S t a t e  v .  Fuen tes ,  228 P .  3d  1181,  C o u r t  o f  

Appea ls  New Mex ico  2009;  Bowden v .  S t a t e ,  610 S o . 2 d  

1256,  C o u r t  o f  Appea ls  Alabama; Peop le  v .  Cowan, 11 

- - 113 Cal . R p t r .  3d 8 5 0 ,  Cal i f o r n i a  Supreme C o u r t  

2010;  and f i n a l l y ,  Flemming v .  S t a t e ,  194 Mary land  

Appeal  76 Mary land ,  2010. 

Each and e v e r y  one o f  t h o s e  cases  has deemed 

t h a t  t h i s  e v i d e n c e  i s  a d m i s s i b l e  under  e i t h e r  F r y e  

o r  Daube r t  o r  b o t h  and i s  n o t  new o r  n o v e l .  

More i m p o r t a n t l y ,  f o r  t h e  C o u r t ' s  

c o n s i d e r a t i o n ,  I hand you t h e  t h i r d  i n  t h e  s e r i e s  

o f  Ramirez cases ,  wh i ch ,  you know, you may wonder,  

you know, why am I g i v i n g  you Ramirez because i t ' s  

a  s i t u a t i o n  where a t o o l m a r k  e v i d e n c e  r e l a t i v e  t o  a  

k n i f e  mark ,  mark ing  l e f t  by a k n i f e  was n o t  deemed 

a d m i s s i b l e .  Bu t  t h e  reason  i s ,  i s  t h a t ,  a g a i n ,  

t h a t ,  and I d o n ' t  want  t o  b e l a b o r  t h e  p o i n t  on 

Rami rez ,  b u t  i t  had someth ing  t o  do w i t h  t h e  n a t u r e  

o f  t h e  r e c e i v i  ng end t h e  t o o l  . Because i t  was bone 

o r  c a r t i l a g e ,  t h e r e  h a d n ' t  been s u f f i c i e n t  t e s t i n g  

and so f o r t h  t o  v a l i d a t e  t h e  u t i l i z a t i o n  o f  t h e  

under1 y i  ng p r i n c i p l e  o f  t o o l  mark .  

The h o l d i n g  i n  t h a t  case ,  a t  t h e  t h i r d  h e a r i n g ,  

t h e r e  was a f u l l - b l o w n  F r y e  h e a r i n g  where t h e y  
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c o n s i d e r e d  e x p e r t  t e s t i m o n y ,  s c i e n t i f i c  and 1  ega l  

p u b l i c a t i o n s  and j u d i c i a l  o p i n i o n ,  w h i c h  I t h i n k  i s  

i m p o r t a n t  because I ' v e  now p r o v i d e d  you  w i t h  

j u d i c i a l  o p i n i o n s ,  I ' m  g o i n g  t o  g i v e  you  

p u b l i c a t i o n s  and I ' m  a l s o  g o i n g  t o  g i v e  you e x p e r t  

t e s t i m o n y .  

B u t  what  t h e y  s a i d  i s  i m p o r t a n t ,  and t h a t ' s  

g o i n g  t o  be a t  f o o t n o t e ,  o r ,  excuse me, s e c t i o n  

t h r e e  o f  t h e  o p i n i o n .  I t  s a y s ,  " T r a d i t i o n a l  k n i f e  

mark e v i d e n c e  i s  a  subgroup o f  t h e  b roade r  c a t e g o r y  

o f  e v i d e n c e  commonly r e f e r r e d  t o  as t o o l m a r k  

e v i d e n c e .  The t h e o r y  under1 y i  ng t o o l m a r k  ev idence ,  

w h i c h  i s  e x p l a i n e d  be1 ow, i s ,  q u o t e ,  ' g e n e r a l  1  y  

accep ted  i n  t h e  s c i e n t i f i c  community and has l o n g  

been u p h e l d  by c o u r t s , ' "  end q u o t e .  

So, a g a i n ,  t h i s  i n v o l v e s  a  f i r e a r m ,  and we 

r e c o g n i z e  t h a t ,  b u t  t h e  f i r e a r m  e x a m i n a t i o n  i s  

n o t h i n g  more t h a n  a  s u b c a t e g o r y  o r  an o u t g r o w t h  of  

t o o l m a r k  e x a m i n a t i o n  and i t  has l o n g  been 

r e c o g n i z e d  t o  be g e n e r a l l y  accep ted  w i t h i n  t h e  

r e l e v a n t  communi ty ,  w h i c h  i s  t h e  community o f  

f i  rearms and t o o l  mark examine rs .  

So my f i n a l  argument o r  o b j e c t i o n  t o  t h i s  i s  

t h a t  t h i s  i s  n o t  new o r  nove l  e v i d e n c e .  

THE COURT: A l l  r i g h t .  Do you  want t o  p r o f f e r  
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t h e  t e s t i m o n y  o f  t h e  w i t n e s s ?  I know t h e y ' v e  come 

f r o m  Miami o r  some th ing .  Do you want  t o  have them 

come i n  and t e s t i f y  - -  

MR.  BAKKEDAHL : S u r e .  

THE COURT: - -  and I ' l l  h e a r  - -  Ms. Vrod  o r  

M r .  B u r n s ,  I ' l l  hea r  you a l l ' s  responses ,  b u t  as a  

c o u r t e s y  t o  h im ,  have h im  t e s t i f y  so we g e t  t h a t  i n  

t h e  r e c o r d .  

H i s  name? 

MR. BURNS: H i s  name i s  G a b r i e l  Hernandez. 

THE COURT: I f  you c o u l d  have M r .  Hernandez 

come i n ,  p l e a s e .  

MS. VROD: Do you mind i f  we sw ing  a round,  

Judge? 

THE COURT: No, ma'am. 

THE BAIL IFF:  M r .  Hernandez,  r i g h t  h e r e .  

S t a n d i n g  h e r e ,  f a c i n g  t h e  Judge,  r a i s e  you r  r i g h t  

hand t o  be sworn i n .  

THE COURT: Do you swear o r  a f f i r m ,  s i r ,  t h e  

t e s t i m o n y  you  a r e  about  t o  g i v e  s h a l l  be t h e  t r u t h ,  

t h e  who le  t r u t h  and n o t h i n g  b u t  t h e  t r u t h ?  

THE WITNESS: I d o .  

THE COURT: Thank you ,  s i r .  

Watch y o u r  s t e p .  

J u s t  f o r  what  i t ' s  w o r t h ,  I unders tand  what  t h e  



i s s u e  o r  i s sues  a r e ,  so i f  you a1 1  when ask ing him 

ques t ions  can g i v e  me t h e  cou r t esy  o f  g e t t i n g  t o  

t h e  p o i n t  . 

Go ahead, M r .  Bakkedahl .  

MR. BAKKEDAHL: D i d  you want some t ype  o f  an 

opening s ta tement ,  I - -  

THE COURT: I f  you w ish .  

MR. BAKKEDAHL: - -  neg lec ted  t o  t h a t .  The 

w i t ness  i s  he re  and I d o n ' t  know i f  t h a t  c rea tes  a  

problem. I d o n ' t  - -  I mean, I g e n e r a l l y  do n o t  

t h i n k  any th ing  I can say can a f f e c t  h i s  o p i n i o n  

h e r e .  

THE COURT: Okay. If you w i sh  t o  g i v e  an 

opening comment, you may. 

MR. BAKKEDAHL: J u s t  ve ry  b r i e f l y .  

As t h e  evidence w i l l  i n d i c a t e  d u r i n g  t h e  course 

o f  t h i s  hea r i ng ,  b a s i c a l l y  we a re  here  today as a  

r e s u l t  of  a  r e p o r t  i s sued  th rough  t h e  Na t i ona l  

Assoc ia t i on  o f  Science,  o r  something t o  t h a t  

e f f e c t ,  and t h e y ' l l  g i v e  you t h e  c o r r e c t  t i t l e ,  

t h a t  c a l l e d  i n t o  ques t i on  c e r t a i n  i s sues  a r i s i n g  i n  

t h e  f o r e n s i c  community i n  g e n e r a l .  As a  r e s u l t  o f  

t h i s  w e l l - i n t e n t i o n e d  r e p o r t  and a  r e p o r t  t h a t  has 

been p a r t i c u l a r 1  y  - - embraced by ,  i n  p a r t i c u l a r ,  

t h e  f i r e a r m  and t o o l  mark examiners community, t h e  
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v a r i o u s  i n d i v i d u a l s  o u t  and about have taken  up 

t h i s  as a cause, if you w i l l ,  i n  an e f f o r t  t o  

a t t a c k  what has t r a d i t i o n a l l y  been accepted as 

re1 i a b i l  i t y  and adm iss i b l e  ev idence.  

So t h a t ' s  r e a l l y  what w e ' r e  do ing  here today ,  

and what I want t o  - -  what I ' m  go ing  t o  p o i n t  o u t  

t o  t h e  Cour t  i s  t h a t  t h e  ev idence,  t h e  NAS r e p o r t  

does n o t  say what t h e  Defense i s  suggest ing t h a t  i t  

says,  which i s  t h a t  t h i s  ev idence o r  t h i s  sc ience  

i s  junk  sc ience .  So t h a t ' s  what we i n t e n d  t o  

e s t a b l i s h  through t h e  course o f  M r .  Hernandez's 

t es t imony .  

THE COURT: Okay. I f  you want t o  - -  Ms. Vrod,  

I d o n ' t  know i f  you want t o  make any opening 

comment o r  any th i ng .  You may. I was j u s t  - -  what 

I ' m  i n t e r e s t e d  i s  do ing  i s  p r o f f e r i n g  

M r .  Hernandez's t es t imony .  

MS. VROD: No, thank you. 

THE COURT: Get t h a t  i n  t h e  r e c o r d .  

Okay. When you a l l  a r e  ready .  

I l l  

I l l  

I I  I 

1 1  I  

I1 I  



THEREUPON: 

GABRIEL HERNANDEZ, 

a  w i t n e s s  c a l l e d  by t h e  S t a t e ,  b e i n g  f i r s t  d u l y  sworn, 

t e s t i f i e d  as f o l l o w s :  

DIRECT EXAMINATION 

BY MR.  BAKKEDAHL: 

Q .  P l e a s e  i n t r o d u c e  y o u r s e l f  t o  t h e  C o u r t .  

A .  We1 1  , my name i s  G a b r i e l  Hernandez. 

Q . And, s i r ,  how a r e  you p r e s e n t l y  employed? 

A .  I am a  c r i m i n a l  i s t  s u p e r v i s o r  o f  t h e  Miami -Dade 

P o l i c e  Department Cr ime L a b o r a t o r y .  A c t u a l l y ,  F o r e n s i c  

S e r v i c e s  Bureau.  We changed names r e c e n t l y .  

Q . Okay. How 1 ong have you been employed i n  t h a t  

c a p a c i t y ?  

A .  S i n c e  August o f  2005. 

Q . A1 1  r i g h t .  And i s  t h a t  as a  s u p e r v i s o r  o r  i s  t h a t  

t h e  t o t a l  d u r a t i o n  w i t h  wh ich  y o u ' v e  been w i t h  Miami-Dade? 

A .  T h a t  i s  t h e  t o t a l  d u r a t i o n .  I f i r s t  came on as a  

C r i m i n a l i s t  I ,  went t h r o u g h  my f i r e a r m  and t o o l m a r k  

t r a i n i n g  and t h e n  became a  C r i m i n a l i s t  I 1  when a  p o s i t i o n  

became a v a i l a b l e .  And t h e n  when a  p o s i t i o n  became 

a v a i l a b l e  f o r  t h e  c r i m i n a l  s u p e r v i s o r  p o s i t i o n ,  I a p p l i e d  

and I - -  I was g r a n t e d  t h a t  p o s i t i o n .  

Q . A l l  r i g h t .  And i n  y o u r  s u p e r v i s o r y  c a p a c i t y ,  can  

you k i n d  o f  g i v e  t h e  Cour t  an i d e a  o f  what y o u r  
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r e s p o n s i b i l i t i e s  a re  a t  t h e  l a b ?  

A ,  Sure .  We1 1  , I ' m  t h e  c r i m i n a l  i s t  s u p e r v i s o r  w i t h  

t h e  f i r e a r m  and too lmark  u n i t .  That  s t i l l  makes me a  

f i r e a r m  and t o o l  mark examiner . And bes ides my supe rv i so r y  

and admi n i  s t r a t i  ve d u t i e s  o f  r ev i ew ing  casework and o the r  

t h i n g s  l i k e  t h a t ,  I s t i l l  e v a l u a t e  ques t ioned  cas ings and 

b u l l e t s  t o  any ques t ioned  guns t h a t  a re  submi t ted  t o  t h e  

l a b o r a t o r y .  

Q. Okay. And i n  t h a t  c a p a c i t y ,  do you have t h e  

occas ion t o  t r a i n  o t h e r  f i r e a r m  and t o o l  mark examiners 

w i t h i n  your  agency? 

A .  I have.  

Q . A1 1  r i g h t .  And f u r t he rmore ,  have you had t h e  

occas ion d u r i n g  t h e  course of your  ca ree r  n o t  o n l y  t o  

t r a i n ,  b u t  t hen  t o  subsequent ly  reexamine o r  c o n f i r m  t h e  

f i n d i n g s  o f  examiners w i t h i n  your  agency and o u t s i d e  of 

your  agency? 

A .  I have i n  bo th  coun ts .  We have a  v e r i f i c a t i o n  

process t h a t ' s  p a r t  o f  ou r  q u a l i t y  assurance system where a  

second t r a i n e d  examiner w i  11 v e r i f y  any i d e n t i f i c a t i o n s  t o  

f i r e a r m s ,  f o r  example. I ' v e  done t h i s  numerous t imes ,  more 

t imes  t han  I suppose I cou ld  c o u n t ,  i n  Miami-Dade and t h e  

Forens ic  Se rv i ces  Bureau, and I ' v e  a l s o  done t h i s  w i t h  

I n d i a n  R i v e r  Crime Labora to ry .  

Q . Okay. Now, can you g i v e  us a  d e s c r i p t i o n  o f  your  
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e d u c a t i o n a l  background and y o u r  s c h o o l i n g ?  

A .  Sure .  I have a  B a c h e l o r  o f  A r t s  i n  b i o l o g i c a l  

s c i e n c e s  f r o m  R u t g e r s  U n i v e r s i t y  i n  New J e r s e y  and I have a  

Masters  o f  Sc ience  i n  f o r e n s i c  s c i e n c e  f r o m  John Jay 

C o l l e g e  o f  C r i m i n a l  J u s t i c e  i n  New Y o r k .  

Q .  Okay. And as y o u ' v e  been w i t h  t h e  Miami -Dade 

Crime Lab,  t h a t ' s  t h e  t e r m  I ' l l  use ,  maybe perhaps i t ' s  

n o t ,  you know, c o r r e c t ,  b u t  have you undergone c o n t i n u i n g  

e d u c a t i o n  and t r a i n i n g  i n  t h e  a r e a  o f  f i r e a r m  and t o o l m a r k  

exami n a t i o n s ?  

A .  A b s o l u t e l y .  

Q .  Okay. And can you g i v e  us  a  l i s t  o f  some o f  t h e  

cases - -  o r ,  excuse me, some t h e  c l a s s e s  r e l e v a n t  t o  t h i s  

p a r t i c u l a r  f i e l d  t h a t  y o u ' v e  t a k e n  o v e r  t h e  yea rs?  

A .  S u r e .  W e l l ,  f i r s t ,  l e t  me s t a r t  w i t h  my t w o - y e a r  

f o r m a l  t r a i n i n g  program t h a t  I underwent when I f i r s t  was 

h i  r e d .  T r a i  n i  ng c o n s i s t e d  o f  s t u d y ,  o b s e r v a t i o n ,  

e x p e r i m e n t a t i o n ,  1  ab p r a c t i c a l  s  and r e s e a r c h  p r o j e c t s .  We 

covered  i n  t r a i  n i  ng modern f i rearms d e s i g n  , f i  rearms 

i d e n t i f i c a t i o n ,  s e r i a l  number r e s t o r a t i o n ,  d i s t a n c e  

d e t e r m i n a t i o n  o r  muzzle t o  t a r g e t  d i s t a n c e  de te rm i  n a t i o n ,  

h i s t o r y  o f  f i r e a r m s  deve lopment ,  coverage o f  s a f e t y  and 

o t h e r  t o p i c s  t h a t  encompass t h a t  f i r s t  two yea rs  o f  my 

t r a i n i n g .  I t  was as though I was g o i n g  t o  schoo l  a l l  ove r  

a g a i n  when I was employed. 
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My t r a i n i n g  s t a r t e d  t h e r e  i n - h o u s e .  And most 

f i r e a r m  and t oo lma rk  examiners a r e  t r a i n e d  i n -house .  

Ou t s i de  o f  t h e  l a b o r a t o r y ,  I ' v e  taken severa l  

armorers courses h e l d  by manu fac tu re rs  such as Sigarms, 

Glock and Smi th  & Wesson. I ' v e  t aken  a  Smith & Wesson 

p i s t o l  and r e v o l v e r  course and t h e n  a  Glock p i s t o l s  course 

and Sigarms p i s t o l s  cou rse .  

Now, armorers courses a r e  s t r u c t u r e d  t o  p r o v i d e  a  

p r a c t i c a l  unders tand ing  o f  p a r t i c u l a r  makes and models o f  

f i r e a r m s  t h a t  these  manufac turers  make, and one ga ins  an 

a p p r e c i a t i o n  f o r  how t h e  i n d i v i d u a l s  p a r t s  work i n  concer t  

w i t h  each o t h e r  w i t h i n  f i r e a r m s .  And a l s o  an a p p r e c i a t i o n  

f o r  how t h e  s a f e t i e s  work on these f i r e a r m s  and a l s o  how 

these f i r e a r m s  a r e  made. 

Besides t h a t ,  I ' v e  taken two courses w i t h  t h e  

Federal  Bureau o f  I n v e s t i g a t i o n ,  one on muzzle t o  t a r g e t  

d i s t a n c e  d e t e r m i n a t i o n  and one on b u l l e t  t r a j e c t o r y  

a n a l y s i s .  W i t h  t h e  Bureau o f  A l c o h o l ,  Tobacco and F i rearms 

and E x p l o s i v e s ,  I ' v e  taken a  course on s i l e n c e r s ,  o r  r a t h e r  

no i se  suppress ion dev ices ,  as t hey  ' r e  a1 so c a l l e d .  And 

a l s o ,  a  course  on how t o  use t h e  N a t i o n a l  I n t e g r a t e d  

B a l l i s t i c  I n f o r m a t i o n  Network, o r  - -  i t ' s  t h e  ins t rument  

t h a t  i n p u t s  cas ings  i n t o  t h e  Na t i ona l  I n t e g r a t e d  B a l l  i s t i c  

I n f o r m a t i o n  Network known as I B I S .  

Fur thermore,  I ' v e  taken severa l  courses th rough  
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t h e  Miami -Dade Pub1 i c  S a f e t y  T r a i n i n g  I n s t i t u t e  c o v e r i n g  

t o p i c s  such as c r i m e  scene i n v e s t i g a t i o n ,  f o o t w e a r  and t i r e  

t r a c k  e x a m i n a t i o n  and s e v e r a l  o t h e r  a d m i n i s t r a t i v e  cou rses  

t h a t  a r e  i n  l i n e  w i t h  my s u p e r v i s o r y  p o s i t i o n  as w e l l .  

I ' v e  a t t e n d e d  s e v e r a l  e d u c a t i o n a l  c o n f e r e n c e s .  As f a r  as 

t h a t ,  t h e r e ' s  t h e  A s s o c i a t i o n  o f  F i r e a r m  & Toolmark 

Examiners y e a r l y  con fe rence  and I have a t t e n d e d  t h e  2008, 

t h e  2009, and t h e  2010. A t  t h e  2010 c o n f e r e n c e ,  I a l s o  

p r e s e n t e d  a  paper based on r e s e a r c h  t h a t  my l a b o r a t o r y  i s  

p e r f o r m i n g  and - -  and t h e  reason w e ' r e  d o i n g  t h a t  r e s e a r c h  

i s  because we r e c e i v e d  a  g r a n t  f r o m  t h e  N a t i o n a l  I n s t i t u t e  

o f  J u s t i c e  t o  e v a l u a t e  c o n s e c u t i v e l y  manufac tu red  

b r e e c h f a c e s  on Ruger ,  o r  Ruger s l i d e s ,  r a t h e r .  

I ' v e  a l s o  a t t e n d e d  t h e  2006 I n t e r n a t i o n a l  

A s s o c i a t i o n  o f  I d e n t i f i c a t i o n  e d u c a t i o n a l  con fe rence  where 

I t o o k  s e v e r a l  c l a s s e s  i n  - -  i n  t h e  s u b j e c t  a rea  o f  

f o o t w e a r  and t i r e  t r a c k  e x a m i n a t i o n .  And I ' m  a  member o f  

t h e  A s s o c i a t i o n  o f  F i r e a r m  & Toolmark Examiners,  a  r e g u l a r  

member a t  t h i s  t i m e .  I ' m  a l s o  c e r t i f i e d  i n  t h e  f i e l d  o f  

f i r e a r m s  e v i d e n c e ,  e x a m i n a t i o n  and i d e n t i f i c a t i o n  t h r o u g h  

t h e  A s s o c i a t i o n  o f  F i r e a r m  & Toolmark Examiners.  

Q. I f  you had t o  g i v e  us j u s t  a  rough e s t i m a t e ,  how 

many hou rs  o f  c o n t i n u i n g  e d u c a t i o n  do you t h i n k  y o u ' v e  

r e c e i v e d  t h r o u g h  t h e s e  c o u r s e s ,  con fe rences  and o t h e r  

t r a i n i n g  t h a t  y o u ' v e  undergone o v e r  t h e  p e r i o d  o f  t i m e  t h a t  
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you ' ve  been do ing  t h i s ?  

A .  I t  would amount i n  t h e  hundreds.  

Q .  I know f rom rev i ew ing  your  C .V .  t h a t  you 've  

i n d i c a t e d  t h a t  you ' v e  v i s i t e d  numerous f i r e a r m s  

manu fac tu re rs ;  i s  t h a t  c o r r e c t ?  

A .  That i s  c o r r e c t .  

Q .  Okay. And we 've  o f t e n  wondered, as p rosecu to r s ,  

why t h a t  i s  something t h a t  you peop le  t h i n k  i s  i m p o r t a n t  t o  

i n f o r m  a  j u r y  on .  Can you e x p l a i n  t o  t h e  Cour t  why i t ' s  

impo r t an t  f o r  you as a  f i r e a r m  examiner t o  v i s i t  t h e  

manufac turer  o f  f i r e a r m s ?  

A .  A b s o l u t e l y .  I t ' s  ve r y  i m p o r t a n t ,  as you might  

imag ine .  F i rea rm and too lmark  examiners w i l l  v i s i t  and 

t o u r  f i r e a r m  manufac turers  t o  see f i r s t h a n d  t h e  

manu fac tu r ing  processes t h a t  go i n t o  t h e  manufac tur ing  o f  

t h e  b a r r e l ,  t h e  manufac tur ing  o f  t h e  breech o f  a  s l i d e ,  f o r  

example, t h e  e x t r a c t o r ,  t h e  e j e c t o r ,  t h e  f i r i n g  p i n ,  and 

see t h e  i n t e r a c t i o n  between t o o l  and work p i e c e  as t hose  

f i r ea rms  a r e  be ing  made. 

U l t i m a t e l y ,  t h e  - -  t h e  mark ings t h a t  a re  made 

i n c i d e n t  t o  manufacture w i t h i n  a  f i r e a r m  i n  t h e  case o f  a  

22 

23 

24 

25 

b a r r e l  o r  on a  s u r f a c e  i n  t h e  case o f  a  breech o r  

breechface w i  11 1  eave i d e n t i f i a b l e  marks on any ammunit ion 

components t h a t  a re  f i r e d  th rough t h a t  cons t r uc ted  gun. So 

i t ' s  i m p o r t a n t  f o r  f i r e a r m  and too lmark  examiners t o  see 



t h o s e  f i r s t h a n d  t o  u n d e r s t a n d  i t ,  see t h e s e  i n d i v i d u a l  

p a r t s  o f  a  f i r e a r m  come o f f  t h e  l i n e ,  even  i n  a  c o n s e c u t i v e  

manner,  and g a i n  t h a t  a p p r e c i a t i o n .  

I ' v e  t o u r e d  t h e  f a c t o r i e s  o f  S m i t h  & Wesson, S i g ,  

W i l s o n  b a r r e l s ,  M a r l i n ,  Mossberg sho tguns  as w e l l  as C o l t  

and G l o c k .  A c t u a l l y ,  b o t h  t h e i r  f a c t o r i e s  i n  A u s t r i a .  

Q. And I u n d e r s t a n d  f r o m  c o n v e r s a t i o n s  you and I had 

on Tuesday t h a t  you  a c t u a l l y  t r a v e l e d  t o  A u s t r i a  r e c e n t l y  

t o  a s s i s t  them i n  a  p r o j e c t ;  i s  t h a t  c o r r e c t ?  

A .  That  i s  c o r r e c t .  I had men t i oned  j u s t  a  few 

moments ago a b o u t  how I p r e s e n t e d  a  pape r  based on r e s e a r c h  

t h a t  we were  a b l e  t o  do because o f  a  g r a n t .  T h a t  one was 

on Ruger - -  I ' m  s o r r y ,  Ruger s l i d e s .  

However,  we a l s o  were awarded a  second r e s e a r c h  

g r a n t  i n  o u r  l a b o r a t o r y  and I was a  c o - r e c i p i e n t  o f  t h a t  

g r a n t  and I was t a s k e d  o r  t h e  r e s e a r c h  q u e s t i o n  was t o  

e v a l u a t e  a  p a r t i c u l a r  t y p e  o f  b a r r e l  t h a t  G lock  

manu fac tu res  t h a t  o n l y  l a w  en fo rcement  can use .  P a r t  o f  

t h a t  was t o  go t o  A u s t r i a ,  t o  go t o  t h e  a c t u a l  f a c t o r y  and 

see t h e s e  b a r r e l s  made c o n s e c u t i v e l y  so  I c o u l d  a t t e s t  t o  

t h e i r  c o n s e c u t i v e  m a n u f a c t u r e ,  u n d e r s t a n d  how t h a t  p rocess  

a c t u a l l y  i s  - -  i s  done and t h e n  w r i t e  down t h e  s e r i a l  

numbers o f  t h o s e  b a r r e l s  so  t h a t  when t h e y  send them t o  me, 

we can go ahead and make a  v a l i d a t i o n  s t u d y  based on - -  on 

t h e s e  b a r r e l s .  
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Q .  Okay. And these  two g r a n t s  t h a t  you 've  j u s t  

r e fe renced ,  t h e  one they  r e q u i r e d  you t o  go t o  A u s t r i a  and 

t h e  o t h e r  one r e l a t i v e  t o  t h e  per fo rm - -  v a l i d a t i o n  se t  

t h a t  you a l l  compi led,  those  were done as a  d i r e c t  r e s u l t ,  

i f  you w i l l ,  f rom fund ing  p rov ided  i n  response t o  t h i s  NAS 

r e p o r t ?  

A .  Yeah. U l t i m a t e l y ,  t h e  NAS r e p o r t  had t h r e e  main 

recommendations, and r e a l l y  t h a t ' s  what t h e  NAS r e p o r t  d i d .  

They - -  t hey  made recommendations t o  improve a l l  f o r e n s i c  

sc iences .  One o f  them, and probab ly  t h e  main 

recommendation, was f o r  more research t o  be done. And as a  

r e s u l t  o f  t h a t ,  t h e  Na t i ona l  I n s t i t u t e  o f  J u s t i c e  p rov ided  

monies f o r  these  research p r o j e c t s  t o  be - -  t o  be a p p l i e d  

f o r .  So our  l a b o r a t o r y  a p p l i e d  f o r  two and we rece ived  

two,  so w e ' r e  two f o r  two.  

Q .  A l l  r i g h t .  Now, i n  t h i s  c a p a c i t y ,  o t h e r  than 

hav ing t augh t  j u s t  s imp ly  w i t h i n  your department o r  your 

agency, you ' ve  a l s o  had t h e  occas ion t o  teach on i ssues  o f  

f i r e a r m  and too lmark  examinat ions o u t s i d e  of t h e  Miami -Dade 

Crime Lab? 

A .  Sure.  I mean, besides t r a i n e e s  and - -  t h a t  come 

i n t o  our  l a b o r a t o r y  and go f o r  - -  th rough t h e  t r a i n i n g  o r  

two-year  t r a i n i n g ,  I a l s o  teach on - -  o u t s i d e  t h e  

' l a b o r a t o r y ,  and I ' v e  been teach ing  f o r  many yea rs .  I 

s t a r t e d  t each ing  as an ad junc t  p ro fesso r  a t  John Jay 
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C o l l e g e  o f  C r i m i n a l  J u s t i c e  w h i l e  I was w o r k i n g  on my 

m a s t e r ' s  d e g r e e ,  and I t e a c h  g e n e r a l  f o r e n s i c  s c i e n c e  

c l a s s e s ,  w h i c h  t h e r e  a r e  c h a p t e r s  t h a t  - -  t h a t  cover  

f i rearm and t o o l  mark e x a m i n a t i o n .  

Q. A l l  r i g h t .  Have you c o - a u t h o r e d  any p u b l i c a t i o n s  

i n  t h i s  a r e a ?  

A .  I have.  The - -  t h e  r e p o r t  t h a t  we a r e  send ing  t o  

t h e  N a t i o n a l  I n s t i t u t e  o f  J u s t i c e ,  f o r  example, on t h e  

Ruger r e s e a r c h  s t u d y ,  t h e  one t h a t  has been comple ted ,  t h e  

one t h a t  we have p r e s e n t e d  a l r e a d y  a t  t h e  A s s o c i a t i o n  o f  

F i r e a r m  & Toolmark Examiners c o n f e r e n c e  r e c e n t l y ,  t h a t  was 

i n  Ch icago a t  end o f  May, b e g i n n i n g  o f  June,  I ' m  a  

c o - a u t h o r  on t h a t  p a r t i c u l a r  r e s e a r c h  p r o j e c t ,  paper .  

Q. Do you b e l o n g  t o  any p r o f e s s i o n a l  o r g a n i z a t i o n s ?  

A .  Yes,  AFTE, o r  t h e  A s s o c i a t i o n  o f  F i  rearm & 

Toolmark Examiners .  I am a  r e g u l a r  member. I 'm a l s o  a  

member o f  t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  I d e n t i f i c a t i o n ,  

and I ' m  a l s o  a  member o f  t h e  F l o r i d a  D i v i s i o n  o f  t h e  

I n t e r n a t i o n a l  A s s o c i a t i o n  f o r  I d e n t i f i c a t i o n .  Bo th  - -  t h e  

f i r s t  t w o ,  AFTE and I A I ,  o r  - -  I s e r v e  on commit tees on 

b o t h  t h e  - -  i n  b o t h  t h o s e  o r g a n i z a t i o n s .  

Q . Can you t e l l  us j u s t  a  1  i t t l e  more d e t a i l  on what 

t h e  A s s o c i a t i o n  o f  F i r e a r m  & Toolmarks Examiners does? 

A .  S u r e .  I t ' s  a  - -  i t ' s  - -  F i r e a r m  and Toolmark 

Examiners A s s o c i a t i o n  i s  made t o  b a s i c a l l y  have a  p l a c e  
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where p e o p l e  1  i ke  me, f i r e a r m  and t o o l m a r k  examiners ,  c o u l d  

p r e s e n t  r e s e a r c h ,  p r e s e n t  f i n d i n g s ,  p r e s e n t  new and c u t t i n g  

edge f i n d i n g s  i n  o u r  f i e l d  i n  e i t h e r  p u b l i c a t i o n  f o r m a t  i n  

t h e i r  q u a r t e r l y  j o u r n a l  o r  t h r o u g h  t h e i r  annual  meet ing  o r  

t r a i n i n g  seminar  t h r o u g h  p r e s e n t a t i o n s  t h a t  a r e  done t h e r e .  

T h e y ' v e  been around s i n c e  1969 d o i n g  t h e  s e r v i c e  f o r  o u r  

communi ty .  

Q .  A l l  r i g h t .  And t h e n  t h e y  deve loped and - -  you 

know, p a r d o n ,  you know, my imprope r  use o f  t e r m i n o l o g y ,  b u t  

have t h e y  deve loped  p o l i c i e s  and p rocedures  t h a t  t h e y  

recommend be u t i l i z e d  i n  t h e  c o u r s e  o f  c o n d u c t i n g  a  f i r e a r m  

o r  t o o l  mark examina t i on?  

A .  A b s o l u t e l y  . F i r e a r m  and t o o l  mark examiners wi  11 

f o l l o w  t h e s e  g u i d e l i n e s  t h a t  a r e  s e t  f o r t h  by t h e  

A s s o c i a t i o n  o f  F i r e a r m  & Toolmark Examiners and t h e y ,  f o r  

example, have a  code o f  e t h i c s  t h a t  i s  f o l l o w e d .  'They have 

t h e  AFTE g l o s s a r y  where d e f i n i t i o n s  f o r  a  m y r i a d  o f  

f i r e a r m s - r e 1  a t e d  words a r e  1  oca ted  . They have g u i d e l i n e s  

f o r  e x a m i n a t i o n  p r o t o c o l s .  And t h e y  a1 so have a  t r a i n i n g  

manual w h i c h  i s  used as a  base1 i n e  t r a i n i n g  manual ac ross  

s e v e r a l  c r i m e  1  a b o r a t o r i  e s ,  p r o b a b l y  a1 1  c r i m e  l a b o r a t o r i e s  

as f a r  as f i r e a r m  and t o o l m a r k  e x a m i n a t i o n  goes.  

Q .  Okay.  When you t a l k  abou t  t h e  a c c r e d i t a t i o n  o f  a  

l a b ,  I unders tand  w e ' l l  g e t  t o  i t  i n  a  m i n u t e ,  b u t  

a c c r e d i t a t i o n  o f  a  l a b  i s  done t h r o u g h  a  d i f f e r e n t  c r e a t u r e  



than t h e  - -  t han  AFTE; c o r r e c t ?  

A .  That  i s  c o r r e c t .  

Q . But  when a  l a b  i s  a c c r e d i t e d  and has a  f i r e a r m  and 

too lmark  examina t ion  - -  examiners s e c t i o n ,  do t hey  app ly  t o  

AFTE? I s  i t  g e n e r a l l y  accepted as a  bes t  p r a c t i c e  i s  t o  

app l y  t h e  p o l i c i e s  and procedures as o u t l i n e d  by AFTE? 

A .  W e l l ,  t h e  - -  t h e  e n t i t y  t h a t  y o u ' r e  speaking o f  i s  

American S o c i e t y  o f  Crime Labora to ry  D i r e c t o r s ,  Labora to ry  

A c c r e d i t a t i o n  Board ,  and t h i s  e n t i t y  w i l l  e v a l u a t e  a  f u l l  

c r ime  l a b o r a t o r y ,  and p a r t  o f  c r ime  l a b o r a t o r i e s  i s  t h e  

f i r e a r m  and too lmark  u n i t ,  and t hey  w i l l  e va l ua te  t h e  

s tandard  o p e r a t i n g  procedures o f  these l a b o r a t o r i e s  f o r  

q u a l i t y  and f o r  conformance t o  s e t  s tandards  p u t  o u t  t h a t  

c r ime  1  a b o r a t o r i e s  have t o  f o l l o w .  

So if t h e  p a r t i c u l a r  l a b  has,  f o r  example, t h e  

AFTE t r a i n i n g  manual as a  r e fe rence  t o  t h e i r  t r a i n i n g  

manual o r  as a  b a s e l i n e  t o  t h e i r  t r a i n i n g  manual,  t h i s  - -  

t h i s  o r g a n i z a t i o n ,  ASCLDILAB, w i l l  r ev i ew  t h a t  and see t o  

i t  t h a t  t h a t ' s  be ing  f o l l o w e d  as w e l l .  So, i n  essence, 

yes .  

Q. Okay. Now, do you h o l d  any c e r t i f i c a t i o n s ?  

A .  I do .  I have a  c e r t i f i c a t i o n  from AFTE i n  

f i r e a r m s  ev idence ,  examinat ion  and i d e n t i f i c a t i o n .  

Q. And how do you o b t a i n  t h a t ,  what q u a l i f i c a t i o n s  

must you have? 
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A .  F i r s t  you have t o  become e l i g i b l e .  You need two 

y e a r s  o f  t r a i n i n g  and t h e n  t h r e e  y e a r s  on t h e  bench t o  

become e l i g i b l e  t o  even t a k e  t h e  t e s t .  

Once you become e l i g i b l e ,  you have t o  t a k e  a  

w r i t t e n  exam and s u c c e s s f u l l y  pass i t .  And t h e  w r i t t e n  

exam i s  - -  t h e  p r e p a r a t i o n  f o r  t h e  w r i t t e n  exam t a k e s  

months,  p e r h a p s .  

A f t e r  s u c c e s s f u l l y  p a s s i n g  t h e  w r i t t e n  exam, a  

p r a c t i c a l  t e s t  i s  s e n t  t o  y o u r  l a b o r a t o r y  o f ,  say ,  c a s i n g s  

and p r o j e c t i l e s  t o  t e s t  - -  l i k e  unknown c a s i n g s  and 

p r o j e c t i l e s  t o  known c a s i n g s  and p r o j e c t i l e s  and t h e  

examiner  i s  asked t o  e v a l u a t e  them and t h e n  w r i t e  down t h e  

r e s u l t s  as t hough  t h e y  were f o l l  ow ing  p r o p e r  1 a b o r a t o r y  

p rocedu res  and t h e n  t h e y  send t h o s e  r e s u l t s  away and t h o s e  

a r e  s c o r e d  as w e l l .  

Q. Okay. Now, i n  t h e  a r e a  o f  a c c r e d i t a t i o n ,  we 

t a l k e d  abou t  b r i e f l y ,  you know, t h e  agency r e s p o n s i b l e  f o r  

d o i n g  a c c r e d i t a t i o n .  Have you  had t h e  r e s p o n s i b i l i t y  o f  

g o i n g  i n  and c o n d u c t i n g  a c c r e d i t a t i o n  s t u d i e s ,  i f  you w i l l ,  

o f  c r i m e  l a b s  i n  t h e  S t a t e  o f  F l o r i d a ?  

A .  As f a r  as  my own c r i m e  l a b o r a t o r y  t o  Miami-Dade 

P o l i c e  Depa r tmen t ,  I was a c t i v e 1  y  i n v o l v e d  i n  - -  i n  

p r e p a r i n g  o u r  SOPS so t h a t  t h e y  were i n  conformance w i t h  

t h e  l a t e s t  s e t  o f  s t a n d a r d s ,  wh i ch  i s  t h e  I S 0  17205 

s t a n d a r d  t h a t  ASCLDILAB I n t e r n a t i o n a l  s e t s  f o r t h .  
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I ' v e  done a u d i t s  o f  l a b o r a t o r i e s  o u t s i d e  o f  

F l o r i d a ,  t h o u g h .  I ' v e  a u d i t e d  Washington S t a t e  P o l i c e  

L a b o r a t o r y  t h r o u g h  ASCLDILAB where I ' m  a  c e r t i f i e d  

assesso r .  

Q .  Okay. And w i t h  r e s p e c t  t o  t h e  I n d i a n  R i v e r  Cr ime 

Lab,  have you had t h e  o c c a s i o n  t o  do any a c c r e d i t a t i o n  work  

t h e r e  o r  a u d i t i n g  a t  t h a t  l a b ?  

A .  No, n o t  me pe rsona l  1  y  . 

. Okay. A r e  you aware o f  p e o p l e  w i t h i n  you r  agency 

who have? 

A .  y e s .  

MS. VROD: O b j e c t i o n ,  Judge.  Re1 evance. 

M R .  BAKKEDAHL: W e l l ,  I mean, I t h i n k  I have t o  

e s t a b l i s h  t h a t  o u r  l a b  i s  a c c r e d i t e d  - -  

THE COURT: I'll o v e r r u l e  t h e  o b j e c t i o n .  

BY MR. BAKKEDAHL: 

. A l l  r i g h t .  Yes? 

A .  R i g h t .  And a l s o ,  I happen t o  know t h a t  t h e  I n d i a n  

R i v e r  Cr ime L a b o r a t o r y  i s  a c c r e d i t e d  t h r o u g h  

ASCLDILaboratory - - I mean ASCLDILAB. 

Q .  I t h i n k  we i n d i c a t e d  a t  some p o i n t  i n  t i m e ,  y o u ' v e  

been up t o  t h i s  l a b .  What was t h e  purpose o f  y o u r  v i s i t  t o  

t h e  l a b ?  

A .  A t  t h e  t i m e ,  t h e r e  were two  f i r e a r m  examiners a t  

t h e  c r i m e  l a b o r a t o r y ,  and one was g o i n g  t h r o u g h  t r a i n i n g .  



Now, standards p u t  f o r t h  t h a t  a  v e r i f i c a t i o n  o f  

i d e n t i f i c a t i o n s  t o ,  say - -  f rom, say ,  a  cas ing t o  a  gun o r  

a  p r o j e c t i l e  t o  a  gun, have t o  be v e r i f i e d  by a  second 

qua1 i f i e d  examiner o r  a  second f u l l y  t r a i n e d  examiner. So 

a t  t h e  t i m e ,  they had one f u l l y  t r a i n e d  examiner and one 

t r a i n e e .  So I n d i a n  R i ve r  pu t  a  request  o u t  t o  ne ighbor ing  

1  a b o r a t o r i  es , Miami -Dade, t o  p lease come and v e r i f y  some o f  

t h e i r  work ,  and t h a t  was t he  mode where I v i s i t e d  t h e  

I n d i a n  R i ve r  Crime Labora to ry .  

Q. Okay. And d u r i n g  t h e  course o f  t h a t  v e r i f i c a t i o n  

process,  you then  become f a m i l i a r  w i t h  t h e  p o l i c i e s  and 

procedures u t i l i z e d  by t h e  l a b  as t hey  conduct f i r e a r m  and 

too lmark  examinat ions? 

A .  R i g h t .  There 's  a  rev iew o f  t h e  case notes and t h e  

conc lus ions  as p a r t  o f  t h a t  v e r i f i c a t i o n  process and a1 so 

an e v a l u a t i o n  o f  t h e  ac tua l  ev idence t h a t  was be ing  

compared. And eve ry th i ng  i n  - -  t h a t  was shown t o  me showed 

t h a t  a  sound examinat ion p r o t o c o l  was f o l l owed .  

Q. Okay. So t o  sum up as i t  r e l a t e s  s p e c i f i c a l l y  t o  

our  l a b  here  i n  t h e  1 9 t h  C i r c u i t ,  t h a t  l a b  i s  conduct ing 

examinat ions i n  t h e  area o f  f i r e a r m  and toolmark evidence 

i n  accordance w i t h  general 1  y  accepted p o l i c i e s  and 

procedures as l a i d  ou t  by AFTE? 

A .  Yes. And - - and 1  a i d  down by ASCLDILAB as we1 1  . 

Q. R i g h t .  Okay. Now, can y o u g i v e u s a n e s t i m a t i o n  
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approx i  mate1 y  how many f i rearm and t o o l  mark examinat ions 

you conducted i n  your  ca reer?  

A .  An e s t i m a t i o n  would be i n  t h e  hundreds, and maybe 

even thousands a t  t h i s  p o i n t .  

0 .  Okay. And have you ever  qua1 i f i e d  as an expe r t  i n  

t h e  c o u r t  o f  1  aw i n  t h e  area o f  t ao lma rk  and f i r e a r m  

exami n a t i o n ?  

A .  Yes, I have, i n  f i r e a r m s  examina t ion .  

Q. And what c o u r t s ?  

A .  I n M i a m i .  

Q . Okay. And how many t imes  would you e s t i m a t e  

you 've  been qua l  i f i e d  i n  a  c o u r t  o f  l a w  as an exper t?  

A .  I ' v e  t e s t i f i e d  t e n  t i m e s .  

Q. Okay. A l l  r i g h t .  Were you asked t o  r ev i ew  some 

m a t e r i a l s  r e l a t i v e  t o  an examinat ion  conducted by Mark 

Chapman o f  t h e  I n d i a n  R i v e r  Crime Labo ra to r y  r e l a t i v e  t o  

t h i s  case? 

A .  I rev iewed M r .  Chapman's r e p o r t  and I rev iewed h i s  

work n o t e s .  

(1. Okay. D i d  you a l s o  have t h e  occas ion t o  rev iew 

t r i a l  t es t imony  t h a t  he gave i n  a  p r i o r  p roceed ing i n  t h i s  

case? 

A .  I skimmed through some o f  t h a t  t es t imony ,  b u t  I 

haven ' t  read  i t  f u l l y  book t o  book - - I mean cover t o  

c o v e r .  
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0 .  Okay. And you i n d i c a t e d  t h a t  you reviewed a  copy 

h i s  case f i l e ;  i s  t h a t  c o r r e c t ?  

A .  That i s  c o r r e c t .  

Q. A l l  r i g h t .  And d i d  you a l s o  have an o p p o r t u n i t y  

t o  speak w i t h  him d i r e c t l y  about what he d i d  and t h e  

p o l i c i e s  and t h e  procedures t h a t  he compl ied w i t h ?  

A .  C o r r e c t .  My conve rsa t i on  w i t h  him was more 

towards t h e  po l  i c y  t h a t  - -  t h a t  he f o l l o w s  and a l s o  I had 

ques t ions  about t h e  AFTE t r a i n i n g  manual and i f  t h e i r  

t r a i n i n g  manual i s  based on t h e  AFTE t r a i n i n g  manual , and 

he conf i rmed t h a t  t h e i r  t r a i n i n g  manual i s  based o f f  t h e  

AFTE t r a i n i n g  manual . 

Q. A l l  r i g h t .  I n  rev iew ing  h i s  f i l e ,  d i d  you have an 

o p p o r t u n i t y  t o  see h i s  r e p o r t ?  

A .  yes .  

. D i d  you have an o p p o r t u n i t y  t o  rev iew h i s  bench 

notes? 

A .  y e s .  

Q . Photographs? 

A .  yes .  

, Okay. Determine whether o r  no t  t h e r e  had been a  

v a l i d a t i o n  o f  h i s  f i n d i n g s  i n  t h i s  case? 

A .  C o r r e c t .  I n  conversa t ion  w i t h  Mr. Chapman, he 

v e r i f i e d  t o  me t h a t  a  v e r i f i c a t i o n  o f  h i s  - -  h i s  work was 

indeed done. 
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Q. Okay. Now, you ' ve  i n d i c a t e d  a l r eady  t h a t  t h e  

I n d i a n  R i v e r  Crime Lab here  i s  c e r t i f i e d ;  i s  t h a t  c o r r e c t ?  

A .  I t ' s  a c c r e d i t e d  by ASCLDILAB. 

Q . Okay. Acc red i t ed ,  excuse me. 

And was M r .  Chapman's work,  as you observed i t  

f rom h i s  f i l e  and bench notes and what you reviewed i n  t h e  

d e p o s i t i o n ,  conversa t ions  w i t h  h im, your  understanding o f  

t h e  o p e r a t i o n  o f  t he  cr ime l a b  he re ,  was i t  i n  accordance 

w i t h  a c c r e d i t a t i o n  standards? 

A .  Yes. I t  f u l f i l l s  a l l  - -  a l l  t h e  s tandards .  

Q .  Can you j u s t  ve ry  b r i e f l y  c l i c k  o f f  what you mean 

by t h a t ?  What a r e  we t a l k i n g  about t h a t  has t o  be done? 

A .  B a s i c a l l y ,  w e ' r e  t a l k i n g  about an e v a l u a t i o n  o f  

ev idence.  I b e l i e v e  i n  h i s  case, t h e r e ' s  p r o j e c t i l e  

ev idence,  t h e r e ' s  cas ing  evidence and t h e r e ' s  a l s o  a  

f i r e a r m .  The re ' s  a  comparison o f  t h e  cas ings  and 

p r o j e c t i l e  back t o  t e s t s  made w i t h  t h e  p a r t i c u l a r  gun 

and t h a t  e v a l u a t i o n  was sound, as I saw i n  h i s  bench n o t e s .  

Q .  Okay. And j u s t  f o r  purposes o f  t h e  AFTE p o l i c i e s  

and procedure manual and t h e  conduc t ing  o f  these 

examinat ions,  l e t ' s  s t a r t  o f f  f i r s t  w i t h  what t ype  o f  a  

c r e d e n t i a l  must t h e  examiner have? What t ype  o f  exper ience 

must t hey  have b e f o r e  they can do t h i s ?  

A .  R i g h t .  The examiner must have completed t h e  

t r a i n i n g  manual . 
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Q. Okay. And t h a t ' s  t h e  t r a i n i n g  t h a t  you r e f e r r e d  

o  t h a t  you underwent? 

A ,  C o r r e c t .  

Q. Okay. And t h e r e ' s  every  i n d i c a t i o n  t h a t  

Ir. Chapman has undergone t h a t  t r a i n i n g ?  

A .  Yeah, eve ry  i n d i c a t i o n  i s  t h e r e  t h a t  he has.  

Q . I n  f a c t ,  you know he has? 

A .  C o r r e c t .  

Q. Okay. Number two,  as i t  r e l a t e s  t o  t h e  ac tua l  

3 rocess ing o f  i t  and examinat ion  o f  t h e  ev idence,  what a r e  

some o f  t h e  t h i n g s  t h a t  a r e  r e q u i r e d  t o  do as i t  r e l a t e s  t o  

documenting t h e  examinat ion? 

A .  For example, t h e r e  would be some s o r t  o f  n a r r a t i v e  

about - -  about t h e  ev idence t h a t  i s  t h e r e ,  which 

M r .  Chapman has done. He a l s o  has documented t h e  - -  h i s  

i d e n t i f i c a t i o n s  w i t h  p i c t u r e s .  

Q. Okay. 

A .  A n d h e ' s a l s o v e r i f i e d  h i s  r e s u l t s .  

Q. Okay. And those a re  a l l  t h i n g s  t h a t  a re  

r e q u i r e d  - -  

A . I n  - - i n t h e  p r o t o c o l  . 

Q. I n  t h e  p r o t o c o l  , okay. 

Based upon g e n e r a l l y  accepted and employed 

procedures and methodologies f o r  conduc t ing  a  f i r e a r m  

examina t ion ,  do you have an o p i n i o n  as t o  whether o r  n o t  
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M r .  Chapman pe r fo rmed  h i s  e x a m i n a t i o n  i n  compl iance  w i t h  

t h o s e  s tanda rds?  

A .  I b e l i e v e  t h a t  he has pe r fo rmed  h i s  examina t i on  i n  

comp l i ance  w i t h  t h o s e  s t a n d a r d s .  

Q . Okay. A1 1 r i g h t .  L e t ' s  go ahead and move t o  you r  

P o w e r p o i n t ,  t h e n ,  i f  we c a n ,  a t  t h i s  t i m e .  

THE WITNESS: May I s t e p  down, Your Honor? 

THE COURT: Yes,  s i r .  

THE WITNESS: Thank you .  

BY MR. BAKKEDAHL: 

Q. Okay. I t h i n k  as I i n d i c a t e d  t o  t h e  C o u r t  i n  t h e  

b r i e f  open ing  s t a t e m e n t ,  e s s e n t i a l l y  t h i s ,  f o r  l a c k  o f  a 

b e t t e r  t e r m ,  t h i s  brouhaha developed o v e r  t h e  i ssuance  o f  

t h i s  NSA - -  t h i s  NAS r e p o r t ;  c o r r e c t ?  

A .  C o r r e c t .  

Q. I n  2009, and t h a t ' s  g o i n g  t o  be t h e  

s t r e n g t h e n i n g  - -  

A .  R i g h t ,  t h e  S t r e n g t h e n i n g  F o r e n s i c  Sc ience  i n  t h e  

U n i t e d  S t a t e s :  A P a t h  Forward ,  w r i t t e n  by N a t i o n a l  

Research C o u n c i l  t h r o u g h  t h e  N a t i o n a l  Academy o f  Sc iences .  

And e f f e c t i v e l y ,  we c a l l  i t  t h e  NAS r e p o r t .  Okay? 

B a s i c a l l y ,  t h e  NAS r e p o r t  i s  what b rough t  about  

some o f  t h e s e ,  I suppose, c r i t i c i s m s  t h a t  have a r i s e n .  And 

b a s i c a l l y ,  t h e  c h a r g e ,  t h e  o r i g i n a l  cha rge  o f  t h e  commit tee 

members o f  t h e  NAS r e p o r t  was t o  improve f o r e n s i c  sc ience  
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and g i v e  a  c l e a r  pa th  on how t o  do t h a t .  

The r e p o r t  i s  n o t  meant t o  d i s c r e d i t  t h e  c u r r e n t  

work p roduc t  o f  c r ime  l a b o r a t o r i e s .  I t  was never i n tended  

t o  do t h a t ,  no r  does i t .  And a t  no t i m e  does t h e  r e p o r t  

s t a t e  t h a t  f i r e a r m  and too lmark  i d e n t i f i c a t i o n  i s  i n v a l i d .  

I t  never s a i d  t h a t .  

And i t  g i v e s  recommendations f o r  improvement f o r  

a1 1  t h e  d i s c i p l i n e s  o f  f o r e n s i c  sc i ence ,  n o t  j u s t  f i r e a r m  

and t oo lma rk  i d e n t i f i c a t i o n .  And t h e  main t h r u s t  o f  those 

recommendations were t o  pe r fo rm more research  much i n  t h e  

i n d i v i d u a l  d i s c i p l i n e s  o f  f o r e n s i c  sc ience ,  t o  - - f o r  

i n d i v i d u a l  l a b o r a t o r i e s  t o  seek l a b o r a t o r y  a c c r e d i t a t i o n ,  

because i t  i s  v o l u n t a r y ,  and l a s t ,  b u t  n o t  l e a s t ,  f o r  

i n d i v i d u a l  examiners,  when t hey  do become e l i g i b l e ,  t o  seek 

c e r t i f i c a t i o n  th rough whatever c e r t i f i c a t i o n  - - c e r t i f y i n g  

body e x i s t s  f o r  t h e i r  d i s c i p l i n e .  

. And we t a l k e d  a  l i t t l e  b i t  about ,  l i k e ,  f o r  

i n s t a n c e ,  t h e  recommendation o f  t h e  committee t o  pe r fo rm 

more r esea rch .  We now know t h a t  y o u ' r e  - -  t h e  r e l e v a n t  

s c i e n t i f i c  community o r  f i r e a r m  and too lmark  examiners has 

begun do ing  a d d i t i o n a l  research ,  no t  t h a t  you haven ' t  done 

resea rch ,  b u t  a re  do ing  a d d i t i o n a l  research  as a  r e s u l t  o f  

t h i s  r e p o r t ;  c o r r e c t ?  

A .  A c t u a l l y ,  i t ' s  a  l i t t l e  more than t h a t .  Research 

had been c o n s t a n t l y  done and i s  c u r r e n t l y  be ing  done, 



i owever ,  t h e r e  i s  more resources a v a i l a b l e  now, i n  terms of 

d o l l a r  s i g n s .  What 's  p o s s i b l e  now w i t h  these e x t r a  

resources i s  l a r g e r  t e s t s  where you can reach more f i r e a r m  

and too lmark  examiners and ge t  an e v a l u a t i o n  f rom - -  f rom 

t h a t  l a r g e r  p o p u l a t i o n  o f  p a r t i c i p a n t s .  

Q. Okay. Now, I want t o  make su re  t h a t  t h e  r eco rd  i s  

abundant ly  c l e a r  on t h e  u l t i m a t e  i s s u e ,  which i s  a t  t h e  

conc lus i on  o f  t h e  NAS r e p o r t ,  w h i l e  t hey  may have made 

recommendations, suggest ions  and c r i t i c i s m s ,  t hey  a t  no 

p o i n t  i n  t i m e  i n d i c a t e d  anywhere i n  t h a t ,  and I t h i n k  t h e  

Defense i s  go ing  t o  o f f e r  i t ,  and we d o n ' t  have any 

o b j e c t i o n  t o  t h e  a d m i s s i b i l i t y  o f  t h e  r e p o r t ,  bu t  a t  no 

p o i n t  i n  t i m e  d i d  t hey  ever  suggest t h a t  t h e  f ounda t i on  o r  

t h e  fundamental  under1 y i  ng methodologies o f  premises o f  

f i r e a r m  and t o o l  mark examinat ion  i s  i n  ques t ion?  

A .  C o r r e c t .  I t  never says t h a t  t h e  sc ience i s  

i n v a l i d  a t  a l l .  

Q. Okay. Now - -  

A .  A l l  i t  says i s  t h a t  f u r t h e r  research  t o  b u i l d  on 

t h e  f o u n d a t i o n  t h a t  e x i s t s  shou ld  be done. 

Q. Okay. One of  t h e  c r i t i c i s m s  t h a t ' s  a r i s e n  th rough  

t h i s  group o f  i n d i v i d u a l s  who a re  o u t  a t t a c k i n g  t h i s  - -  
t h i s  f i e l d  o f  s tudy  i s  t h a t  i t  i s  no t  s c i e n t i f i c ,  i t  i s  n o t  

a  sc i ence ;  i s  t h a t  c o r r e c t ?  

A .  c o r r e c t .  
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Q . Okay. L e t ' s  t a l k  about  t h a t .  

A .  Okay. So t h e  o u t l i n e  o f  my f u l l  p r e s e n t a t i o n  w i l l  

cover  a  b a s i c  overv iew o f  sc ience and f o r e n s i c  sc ience  and 

t hen  w i l l  cove r  t h e  fundamentals o f  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n ,  w i l l  cover  f u l f i l l i n g  a d m i s s i b i l i t y  and 

l a s t ,  b u t  n o t  l e a s t ,  w e ' l l  do a  summary. So f i r s t  w e ' l l  

s t a r t  w i t h  a  b a s i c  ove rv iew o f  sc ience  and f o r e n s i c  

sc ience .  

Q . Okay. And I want t o  t a l k  about  - - I want you t o  

t a l k  about  t h i s  i n  t h e  c o n t e x t  o f  e s t a b l i s h i n g  f o r  t h e  

Cour t  t h a t  what you peop le  do i s  s c i ence .  

A .  C o r r e c t .  

Q .  Okay? 

A .  A1 1  r i g h t .  G r e a t .  B a s i c a l l  y ,  what i s  a  sc ience? 

A  sc i ence  i s  a  sys temat i c  g a t h e r i n g  o f  knowledge. The 

o b s e r v a t i o n ,  i d e n t i f i c a t i o n ,  d e s c r i p t i o n ,  exper imenta l  

i n v e s t i g a t i o n  and t h e  t h e o r e t i c a l  e x p l a n a t i o n  o f  phenomena, 

t h a t  i s  t h e  d e f i n i t i o n  o f  a  sc i ence .  

What i s  a  s c i e n t i f i c  method? They ' r e  procedures 

f o r  t h e  sys tema t i c  g a t h e r i n g  o f  knowledge and these 

procedures general  1  y  i n v o l v e  s t a t i n g  a  problem, deve lop ing 

a  h y p o t h e s i s ,  t e s t i n g  t h a t  hypo thes i s ,  and i f  t h a t  

hypo thes i s  ho l ds  up over  r i g o r o u s  t e s t i n g ,  a  t h e o r y  can be 

formed and t hen  t h a t  t h e o r y  can be used t o  p r e d i c t  even ts .  

To be s c i e n t i f i c ,  t h e  t h e o r y  must be t e s t a b l e ,  
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okay? And t h e  t h e o r y  must be v a l i d a t e d  th rough  t h e  t e s t i n g  

o f  fundamental  p r o p o s i t i o n s  upon which  t h e  sc ience i s  

based. A1 1  o f  these t h i n g s  a r e  elements o f  f i r e a r m  and 

t o o l  mark i d e n t i f i c a t i o n .  

. L e t  me s top  you j u s t  on t h a t  p a r t i c u l a r  i s s u e .  

When we t a l k  about  t e s t a b i l i t y  o f  a  s c i e n t i f i c  t h e o r y ,  i f  

you w i l l ,  i f  somebody were t o  engage i n  some exper iment  and 

then  come t o  a  conc lus i on ,  o r  reach a  r e s u l t  as a  r e s u l t  o f  

t h e  exper imen t ,  render an o p i n i o n ,  i f  t h a t  cou ld  never be 

reproduced,  o r  t e s t e d ,  i f  you w i l l ,  t h a t  would n o t  be a  

v a l i d  s c i e n t i f i c  t h e o r y ;  c o r r e c t ?  

A .  I t  w o u l d n ' t  be.  You need t o  v a l i d a t e  a  hypo thes is  

r epea ted l y  and - -  u n t i l  i t  becomes a  t h e o r y .  And then  

con t i nue  on i n  t h a t  mo t i on .  

. Okay. 

A .  So we t a l k e d  about sc i ence  g e n e r a l l y .  Now, l e t ' s  

b r i n g  i t  i n t o  f o r e n s i c  sc ience ,  a l l  r i g h t ?  Forens ic  

sc ience ,  t h e  most general  i s  t h e  a p p l i c a t i o n  of  t h e  sc ience 

t o  l a w .  And a  d i s c i p l i n e  o f  f o r e n s i c  sc ience  i s  f i r e a r m  

and t oo lma rk  i d e n t i f i c a t i o n .  Now, f i r e a r m  and too lmark  

i d e n t i f i c a t i o n  i s  a  sc ience t h a t  i s  v a l i d a t e d  and s i t s  on a  

s t r o n g  f o u n d a t i o n  o f  research .  

Now, l e t ' s  pu t  i t  i n t o  t h e  framework o f  t h e  

s c i e n t i f i c  method, which i s  t h e  s l i d e  I j u s t  had up he re .  

What i s  t h e  problem w i t h  f i r e a r m  and too lmark  
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i d e n t i f i c a t i o n ?  B a s i c a l l y ,  can you i d e n t i f y  o r  e l i m i n a t e  a  

too lmark  back t o  t h e  f i r e a r m  o r  t o o l  t h a t  produced i t ?  

When you develop t h e  hypo thes is  f rom t h a t  problem, a  

too lmark  can be i d e n t i f i e d  o r  e l i m i n a t e d  t o  t h e  f i r e a r m  o r  

too lmark  t h a t  produced i t  and then  you t e s t  t h a t ,  and you 

t e s t  i t  r i g o r o u s 1  y  w i t h  v a l i d a t i o n  s t u d i e s  and research .  

. And i n  your  f i e l d  o f  f i r e a r m  and too lmark  

examina t ion ,  has t h e r e  been v a l i d a t i o n  s t u d i e s  - -  and w e ' r e  

go ing t o  ge t  i n t o  those i n  d e t a i l s ,  b u t  have t h e r e  been? 

A .  yes .  

Q. Okay. 

A .  A b s o l u t e l y  . And then  t h e  hypo thes is  w i  11 undergo 

v a l i d a t i o n  s t u d i e s  and research,  and i f  i t  ho lds  up through 

t h a t  r i g o r o u s  t e s t i n g ,  t h e  hypo thes is  t hen  cou ld  be formed 

i n t o  a  t h e o r y  i n  f i r e a r m  and too lmark  i d e n t i f i c a t i o n  as t h e  

A s s o c i a t i o n  o f  t h e  F i rearm and Toolmark Examiners 'Theory o f  

I d e n t i f i c a t i o n .  Then t h a t  t heo ry  can be a p p l i e d .  

So t h e  fundamentals o f  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n .  W e ' l l  cover some d e f i n i t i o n s .  W e ' l l  cover 

fundamental p r o p o s i t i o n s  1 and 2 ,  t h e  examinat ion method 

and some range o f  conc lus ions .  

Q. A11 r i g h t .  Le t  me j u s t  s t op  you f o r  a  second 

because I - -  j u s t  t o  go back.  You d o n ' t  have t o  go back, 

b u t  i n  summation, as i t  r e l a t e s  t o  t h e  s c i e n t i f i c  method i n  

t h a t  l a s t  s l i d e  we went th rough where you a r t i c u l a t e d  t h e  



problem, t h e  hypo thes i s  and so f o r t h ,  as a  r e s u l t  o f  t h a t  

i n  t h e  s c i e n t i f i c  - -  excuse me, i n  t h e  f i r e a r m  and too lmark  

examinat ion f i e l d s ,  does t h a t  make i t  a  s c i e n t i f i c  f i e l d ?  

A .  Yes, i t  does. 

Q. Okay. Go ahead. 

A .  So, now t h a t  we t a l k e d  about sc ience and showing 

how f i r e a r m  and too lmark  i d e n t i f i c a t i o n  f u l  f i  11 s  those 

p recep t s ,  l e t ' s  t a l k  about some d e f i n i t i o n s ,  fundamental 

p r o p o s i t i o n s  1 and 2 ,  t h e  examinat ion method and some range 

o f  conc lus ions  . 

So how would you d e f i n e  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n ?  B a s i c a l l y  i t ' s  an e m p i r i c a l  comparat ive 

a n a l y s i s  t h a t  can determine i f  a  s t r i a t e d  o r  impressed mark 

was produced by a  p a r t i c u l a r  t o o l  . 

I mentioned t o o l .  L e t ' s  d e f i n e  t o o l ,  okay? The 

harder  o f  two o b j e c t s  t h a t  comes i n t o  f o r c e f u l  con tac t  w i t h  

one ano ther ,  r e s u l t i n g  i n  t h e  s o f t e r  o b j e c t  be ing  marked. 

A t o o l  can be a  p a i r  o f  b o l t  c u t t e r s ,  i t  can be a hammer, 

i t  c o u l d  be a  f l a t h e a d  s c r e w d r i v e r ,  i t  c o u l d  be a  p a i r  o f  

w i r e  s n i p s ,  i t  cou ld  be a  m a l l e t  o r  even a  k n i f e .  A t o o l  

can a l s o  be a  f i r e a r m  where t h e  i n t e r i o r  p o r t i o n s  o f  t h a t  

f i r e a r m  w i l l  l eave  markings on s o f t e r  metal t h a t ' s  found on 

t h e ,  say ,  ammunition components t h a t  a r e  f i r e d  th rough  i t .  

What i s  a  too lmark? A too lmark  a re  f e a t u r e s  

impar ted t o  - -  on an o b j e c t  by t h e  con tac t  and f o r c e  
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exe r ted  f rom a  t o o l .  There a r e  two types  o f  too lmarks .  

There a r e  impressed t o o l  marks and s t r i a t e d  too lmarks .  

Impressed too lmarks  a r e  f e a t u r e s  produced when a  t o o l  

con tac t s  an o b j e c t  w i t h  enough compressive f o r c e  t h a t  i t  

leaves an imp ress ion .  

What I have here  a r e  two p i c t u r e s .  On t h e  

l e f t - h a n d  s i d e ,  I have a  p i c t u r e  o f  what i s  an impress ion 

from t h e  f ace  o f  t h e  hammer i n  s o f t  l e a d .  And you see t h e  

impress ion o f  t h a t  hammer t h e r e ,  and - -  and t h a t  i s  

b a s i c a l l y  showing t h e  face o f  t h a t  hammer on t h a t  work 

p i e c e .  I n  o t h e r  words, i t ' s  a  too lmark  f rom t h e  f ace  o f  

t h a t  hammer. 

On t h e  r i g h t - h a n d  s i d e ,  I have a  p i c t u r e  o f  t h e  

cas ing .    casing, upon f i r e  - -  p u l l i n g  a  t r i g g e r ,  a  f i r i n g  

p i n  w i l l  come and s t r i k e  t h e  cas ing  i n  t h e  p r imary  o f  t h e  

c a r t r i d g e .  That f i r i n g  p i n  w i l l  l eave  an impressed mark i n  

t h a t  p r i m e r ,  and i t ' s  r e f e r r e d  t o  as a  f i r i n g  p i n  

impress ion .  Now, t h e  same t ime  as - -  a f t e r  t h a t  p r imer  has 

been s t r u c k ,  i t ' s  go ing t o  send a  j e t  o f  f lames i n t o  t h e  

i n t e r i o r  o f  t h e  cas ing  and i g n i t e  t h e  gunpowder. An 

extreme amount o f  p ressure  w i  11 b u i l d .  That extreme amount 

o f  p ressure  i s  go ing  t o  push t h a t  cas ing  back i n t o  t h e  

breech o f  t h e  f i r e a r m  and t h a t  - -  those  breechface marks 

f rom t h e  f i r e a r m  w i l l  then be impressed on t h a t  p r imer  and 

p o t e n t i a l 1  y on t h e  r i m  o f  t he  c a s i n g .  And those a re  these  
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marks h e r e .  And then  t h i s  i s  t h e  f i r i n g  p i n  impress ion .  

Now, we t a l k e d  about impressed marks. L e t ' s  cover 

s t r i a t e d  t oo lma rks .  Now, impressed marks i s  b a s i c a l l  y  one 

t o o l  coming t o  a  work su r f ace  and l e a v i n g  an impress ion  and 

then  coming away. A  s t r i a t e d  t o o l m a r k ,  t h e r e ' s  l a t e r a l  

f o r c e  i n v o l v e d .  The t o o l  comes i n t o  c o n t a c t  and t hen  i t  i s  

moved where sc ra t ches  - -  w i l l  become sc ra t ches ,  o r  

s t r i a t i o n s  i s  another  word f o r  i t .  So s t r i a t e d  too lmarks  

a r e  f e a t u r e s  produced when a  t o o l  c o n t a c t s  an o b j e c t  w i t h  

l a t e r a l  f o r c e  and mot ion .  

And we have two examples o f  s t r i a t e d  too lmark  

he re .  On t h e  l e f t  i s  a  p i c t u r e  of  a  s t r i a t e d  too lmark  made 

by a  f l a t h e a d  sc rewd r i ve r  t h a t  has s tabbed i n t o  a  sur face 

and t hen  drawn across  t h a t  su r f ace  l e a v i n g  s t r i a t e d  

mark ings.  On t h e  r i g h t - h a n d  s i d e  i s  a  p i c t u r e  o f  a  f i r e d  

b u l l e t .  T h i s  b u l l e t  has gone down t h e  b a r r e l  o f  a  f i r e a r m  

and rece i ved  s t r i a t i o n s  on i t s  s u r f a c e ,  p a r t i c u l a r l y  i n  t h e  

areas of  t h e  l a n d  impress ions ,  t h e  h i g h  areas t h a t  a r e  

found i n s i d e  a  r i f l e d  b a r r e l ,  and those  s t r i a t i o n s  w i l l  

appear he re  because i t ' s  - -  i t ' s  - -  as t h e  b u l l e t  goes down 

t h e  b a r r e l ,  t h e r e ' s  l a t e r a l  f o r c e  f rom those  lands on t h e  

su r f ace  o f  t h a t  b u l l e t  c r e a t i n g  these  s t r i a t i o n s .  

So t h e  sc ience  o f  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n  i s  based on two fundamental p r o p o s i t i o n s .  

The f i r s t  p r o p o s i t i o n  i s  t h a t  too lmarks  impar ted t o  o b j e c t s  
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by d i f f e r e n t  t o o l s  w i l l  r a r e l y ,  i f  e v e r ,  d i s p l a y  agreement 

s u f f i c i e n t l y  t o  l e a d  a  q u a l i f i e d  examiner t o  conclude t h e  

o b j e c t s  were marked by t h e  same t o o l .  That i s ,  a  q u a l i f i e d  

examiner w i l l  r a r e l y ,  i f  e v e r ,  commit a  f a l s e  p o s i t i v e  

e r r o r ,  a  m i s i d e n t i f i c a t i o n .  T h a t ' s  t h e  f i r s t  p r o p o s i t i o n .  

A  f i r e a r m  and too lmark  examiner w i l l  use p a t t e r n  

match ing t o  do t h i s ,  t o  e v a l u a t e  two i t e m s ,  see i f  t h e y  do 

o r  do no t  have t h e  same too lmark .  So f i r e a r m  and too lmark  

examiners w i l l  use t h i s .  And p a t t e r n  match ing,  as d e f i n e d ,  

i s  a  v i s u a l  comparat ive  examinat ion  o f  t h e  topograph ica l  

f e a t u r e s  o f  two d i f f e r e n t  too lmarks .  The r e l a t i v e  h e i g h t  

and dep th ,  w i d t h ,  c u r v a t u r e  and s p a t i a l  r e l a t i o n s h i p  and - -  

s p a t i a l  r e l a t i o n s h i p  o f  t h e  f e a t u r e s  a r e  d e f i n e d  f o r  one 

too lmark  and a r e  then  compared t o  t h e  cor respond ing 

t opog raph i ca l  f e a t u r e s  i n  t h e  o t h e r  t oo lma rk .  

So b a s i c a l l y  a l l  o f  these  i n d i v i d u a l  mark ings o f  

h e i g h t ,  dep th ,  w i d t h ,  c u r v a t u r e  and s p a t i a l  r e l a t i o n s h i p  o f  

these  f e a t u r e s  w i l l  have t o  be t h e  same between two t o o l s  

i n  o r d e r  t o  render  an o p i n i o n  o f  an i d e n t i f i c a t i o n .  That 

was t h e  f i r s t  p r o p o s i t i o n .  Now, t h e  f i r s t  p r o p o s i t i o n  i s  

an examiner w i l l  r a r e 1  y ,  i f  e v e r ,  commit a  

m i s i d e n t i f i c a t i o n .  

P r o p o s i t i o n  number 2 i s  t h a t  most manu fac tu r ing  

processes i n v o l v e  t h e  t r a n s f e r  o f  r a p i d l y  changing o r  

random marks on to  work p ieces  such as b a r r e l  bo res ,  



- 

b r e e c h f a c e s ,  f i r i n g  p i n s ,  s c r e w d r i v e r  b l a d e s  and t h e  

w o r k i n g  s u r f a c e s  o f  o t h e r  common t o o l s .  T h i s  i s  caused 

p r i n c i p a l l y  by t h e  phenomena o f  c h i p  f o r m a t i o n  and t o o l  

wear ,  o r  by t h e  e l e c t r i c a l  / chemica l  e r o s i o n  t h a t  some 

processes  o r  some m a n u f a c t u r e r s  use .  M i c r o s c o p i c  marks on 

t h e  t o o l s  may t h e n  c o n t i n u e  t o  change f r o m  f u r t h e r  wear ,  

c o r r o s i o n  o r  abuse.  

Now, p r o p o s i t i o n  2 t a l k s  abou t  c h i p  f o r m a t i o n  and 

t h a t  i n t e r a c t i o n  between c h i p  f o r m a t i o n  and t h e  t o o l  t h a t  

makes, s a y ,  a  b a r r e l .  So I have an example h e r e  o f  a  c u t  

r i f l e d  gun b a r r e l  . So we can t a l k  about  t h e s e  

m a n u f a c t u r i n g  p rocesses  i n  t h e  f ramework o f  p r o p o s i t i o n  2 ,  

and u l t i m a t e l y ,  t h r o u g h  t h i s  example. So,  f i r s t  you have a  

c y l i n d e r  o f  s t e e l ,  okay? I t ' s  d r i l l e d .  You make t h e  h o l e  

t h a t  w i l l  u l t i m a t e l y  become t h e  b a r r e l  o f  t h i s  f i r e a r m .  

The d r i l l  head, I have an example o f  a  d r i l l  he re ,  o r  a  

d r i l l  b i t ,  r a t h e r ,  w i l l  c u t  i n t o  t h a t  t o o l  and t h e n  t h e  

c h i p s  w i l l  f o r m  a l o n g  t h e s e  channe ls  on t h e  s i d e ,  t h e s e  

s p i r a l i n g  channe ls  on t h e  s i d e  o f  t h e  t o o l  as i t  goes down 

t h i s  c y l i n d e r  o f  m e t a l .  As i t  does t h a t ,  t h o s e  c h i p s  w i l l  

i n t e r a c t  w i t h  t h e s e  c u t t i n g  s u r f a c e s  o f  t h i s  t o o l  and cause 

i n d i v i d u a l  changes and m i n u t e  m i c r o s c o p i c  changes t h a t  a r e  

c o m p l e t e l y  random and u n i q u e .  A l l  r i g h t ?  T h a t ' s  f r o m  

d r i l l i n g .  

A f t e r  d r i l l i n g ,  a  reaming t o o l  w i l l  go i n t o  t h e  
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b a r r e l  and c u t  - -  and a  reaming t o o l ,  i n s t e a d  o f  c u t t i n g  

from t h e  f r o n t ,  l i k e  a  d r i l l ,  i t  a c t u a l l y  c u t s  on t h e  s i d e .  

And what t h i s  i s  done - -  used f o r ,  r a t h e r ,  i s  t o  make t h e  

rough c u t s  f r o m  t h e  d r i l l  l e s s  as t h i s  reaming t o o l  goes 

i n .  Now - -  

Q .  L e t  me j u s t  s t o p  you f o r  a  m i n u t e .  So when t h e  

b a r r e l  i s  b e i n g  reamed o u t  a f t e r  i t ' s  i n i t i a l l y  been 

d r i l l e d  - -  i t ' s  i n i t i a l l y  d r i l l e d  and i t  i m p a r t s  a l l  o f  

t h e s e  random, u n i q u e ,  i n d i v i d u a l  c h a r a c t e r i s t i c s ?  

A .  R i g h t .  And t h e n  t h e  reaming t o o l  comes i n  and 

i m p a r t s  more random, un ique  c h a r a c t e r i s t i c s .  

Q .  Okay. 

A .  Maybe e r a s i n g  some o f  t h e  ones t h a t  were t h e r e  

p r i o r  because o f  t h e  d r i l l i n g  marks,  b u t  making t h e i r  own. 

So t h e  t o o l  i s  c u t t i n g  c o n s t a n t l y ,  r e p e a t e d l y  ove r  marks 

t h a t  were made. 

Q . And i t ' s  more a  p r o d u c t  o f  t h e  - - t h e  remnants o f  

t h e  d r i l l i n g  p r o c e s s  t h a n  t h e  t o o l  i t s e l f ?  

A .  C o r r e c t .  I t ' s  an i n t e r a c t i o n  o f  b o t h .  I t ' s  an 

i n t e r a c t i o n  o f  c h i p  f o r m a t i o n  and t h e  c u t t i n g  s u r f a c e  o f  

t h e  t o o l  t h a t  w i l l  u l t i m a t e l y  l e a v e  t h e  i d e n t i f i a b l e  marks 

on t h e  l a n d s  o f  t h e  b a r r e l .  

Now, t h e  n e x t  s t e p  i s  a  b a r r e l  b roach wou ld  come 

i n  and c u t  t h e  g rooves  i n ,  b u t  w h a t ' s  r e m a i n i n g  a r e  t h e  

l a n d s .  And t h e n  t h e  l a n d s  have reaming marks on t h e i r  



faces,  and those  reaming marks a r e  what - -  a re  go ing  t o  

l e a v e  t h e  s t r i a t i o n s  and t h e  l a n d  impress ions t h a t  a re  

impress ions  t h a t  a r e  seen when a  b u l l e t  i s  f i r e d  through a  

b a r r e l .  

Q .  J u s t  so w e ' r e  c l e a r  on t h a t  f o r  t h e  reco rd ,  t h e  

l a n d  i s ,  i f  you e n v i s i o n  i t ,  i t  would  be a  r a i s e d  p o r t i o n  

and then  i t  would come down i n t o  1  i ke a  1  i t t l e  v a l l e y  which 

would be a  groove and then  - -  

A .  C o r r e c t ,  t h e  r a i s e d  p o r t i o n  and then - -  t h e  l ands  

and grooves o f  r i f l i n g  a re  c u t  i n t o  a  gun b a r r e l  and 

t h e y ' r e  c u t  i n t o  i n  a  h e l i c a l  manner. A l l  r i g h t ?  There 

a r e  r a i s e d  p o r t i o n s  and lower  p o r t i o n s .  The b u l l e t  w i l l  - -  

a f t e r  be ing  f i r e d ,  t h e  b u l l e t  w i l l  engage t h i s  r i f l i n g  and 

then  s t a r t  t u r n i n g .  Now, t h e  reason t h a t  happens i s  when 

t h e  b u l l e t  comes o u t  t h e  f r o n t  o f  t h i s  f i r e a r m ,  i t ' s  go ing 

t o  be t u r n i n g  on i t s  c e n t r a l  a x i s  so t h a t  b u l l e t  cou ld  

remain t r u e  on i t s  t r a j e c t o r y ,  much a k i n  t o  a quar te rback  

t h row ing  a  f o o t b a l l  and hav ing t h e  t i g h t  s p i r a l .  I f  i t  has 

a  t i g h t  s p i r a l ,  i t ' s  go ing  t o  con t i nue  on on i t s  i n tended  

t r a j e c t o r y .  I f  i t  doesn ' t  have t h a t  s p i r a l  and f a l l s  end 

over  i t s e l f ,  i t ' s  go ing  t o  l o s e  s t a b i l i t y  and n o t  h i t  i t s  

i n tended  t a r g e t .  

Q .  Okay, so t h e  b u l l e t  t r a v e l i n g  down t h e  b a r r e l ,  

t h e n ,  i t  comes i n t o  c o n t a c t  w i t h  t h e  l ands  and t h e  grooves,  

i t  p i c k s  up some these  o f  i n d i v i d u a l  mark ings;  c o r r e c t ?  
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A .  C o r r e c t .  I n  t h e  areas o f  l a n d ,  t h e  l and  w i l l  

l eave  s t r i a t i o n s  on t h e  bear ing  su r face  o f  t h a t  b u l l e t ,  and 

then t h e  reaming marks t h a t  I mentioned e a r l i e r  a re  

pe rpend i cu la r  t o  t h e  d i r e c t i o n  of t r a v e l  o f  t h a t  b u l l e t  as 

i t  goes th rough  t h e  b a r r e l .  

SO,  s o r t  o f  i n  summary, manufactur ing opera t ions  

c r e a t e  m ic roscop ic  random impe r fec t i ons  on o r  i n  work 

p ieces  t h a t  g i v e  r i s e  t o  t h e  i n d i v i d u a l  c h a r a c t e r i s t i c s  

t h a t  a r e  l a t e r  seen on b u l l e t s  and c a r t r i d g e s .  

Q . Okay, l e t  me s top  you. There i s  no ques t ion  i n  

any s c i e n t i f i c  s t u d i e s ,  i n  any o p i n i o n s ,  i t  d o e s n ' t  ma t te r  

who you a re  o r  where you a re  about t h i s  p r o p o s i t i o n  r i g h t  

he re ,  t h a t  t h e  manufactur ing process impar ts  unique 

i n d i v i d u a l  c h a r a c t e r i s t i c s ?  

A .  C o r r e c t .  Th i s  i s  p r o p o s i t i o n  number 2 o f  our 

sc ience ,  t h a t  i n  manufacture, these  i t ems  a re  i n d i v i d u a l .  

So l e t ' s  d e f i n e  some o f  t h e  c l a s s  c h a r a c t e r i s t i c s  

t h a t  a re  seen. Class c h a r a c t e r i s t i c s ,  t o  d e f i n e  t h e  t e rm  

c l a s s  c h a r a c t e r i s t i c s  a re  general  and lo r  measurable 

f e a t u r e s  o f  a specimen which i n d i c a t e  a  r e s t r i c t e d  group 

source.  They r e s u l t  f rom design f a c t o r s ,  and a re  t h e r e f o r e  

determined p r i o r  t o  manufacture. 

Here a re  some examples o f  c l a s s  c h a r a c t e r i s t i c s :  

We're l o o k i n g  down t h e  b a r r e l  of t h e  gun here.  Okay? T h i s  

p a r t i c u l a r  example has one, two,  t h r e e ,  f o u r ,  f i v e ,  s i x  



l a n d s .  The l ands  a r e  t h e  h i g h  p o r t i o n s ,  t h e  grooves a re  

t h e  low p o r t i o n s .  Okay? T h i s  b a r r e l  a l s o  e x h i b i t s  a  

r i g h t - h a n d  t w i s t .  Okay? So t h a t ' s  a  c l a s s  c h a r a c t e r i s t i c  

o f  t h i s  b a r r e l .  Other  b a r r e l s  o f  t h e  same make and model 

w i  11 a1 so have s i x  l ands  and grooves,  r i g h t - h a n d  t w i s t .  

Another  c l a s s  c h a r a c t e r i s t i c  o f  t h i s  b a r r e l  i s  t h e  w i d t h  o f  

t h e  lands  and t h e  w i d t h  o f  t h e  grooves.  The c l a s s  

c h a r a c t e r i s t i c s  f rom t h a t  b a r r e l  w i l l  be impar ted  on a  

b u l l e t  t h a t  i s  f i r e d  th rough  i t .  So a  b u l l e t  t h a t  i s  f i r e d  

f rom t h i s  b a r r e l  w i  11 have s i x  l a n d s ,  s i x  grooves,  o r  have 

impress ions  f rom s i x  l ands  and s i x  g rooves ,  and w i  11 a l s o  

have t h e  w i d t h  o f  these  lands  and t h e  grooves,  t h e  w i d t h  o f  

these grooves seen on t h e i r  b e a r i n g  s u r f a c e .  So i n  o t h e r  

words - -  so  i n  o t h e r  words,  i f  you see a  p r o j e c t i l e  

casework t h a t  had e i g h t  l ands  and grooves w i t h  a  l e f t - h a n d  

t w i s t ,  i t  c o u l d n ' t  p o s s i b l y  have come f rom t h i s  b a r r e l  , i t  

had d i f f e r e n t  c l a s s  c h a r a c t e r i s t i c s .  

Q . Now, when we t a l k  abou t ,  and I d o n ' t  mean t o  be 

d i s p a r a g i n g  t o  your  f i e l d ,  b u t  when you t a l k  about c l a s s  

c h a r a c t e r i s t i c s ,  i t ' s  l i k e  if I ' v e  g o t  a  C a d i l l a c  and I ' v e  

g o t  a  Yugo, I know t h e y ' r e  d i f f e r e n t .  

A .  R i g h t .  

Q. And e f f e c t i v e l y ,  you f o l k s  as e x p e r t s  w i l l  l o o k  a t  

ev idence i n i t i a l  1  y  f o r  c l a s s  c h a r a c t e r i s t i c s  and 

immediate1 y  be a b l e  t o  say n o t  r e l a t e d ;  c o r r e c t ?  



A .  R i g h t .  

Q. Aga in ,  no t  t o  be o f f e n s i v e ,  t h a t ' s  n o t  r ocke t  

sc ience? 

A .  R i g h t .  R i g h t .  I f  they  d o n ' t  h a v e t h e s a m e c l a s s  

c h a r a c t e r i s t i c s ,  they  cou ld  n o t  have come from t h e  same 

source.  

. Okay. So w e ' r e  nar rowing t h e  f i e l d  w i t h  t h i s ?  

A .  C o r r e c t .  T h i s  i s  t h e  beg inn ing .  The f i r s t  p a r t  

o f  t h e  a n a l y s i s .  So an e v a l u a t i o n  o f  c l a s s  

c h a r a c t e r i s t i c s .  

Now, i n  r e fe rence  t o  t o o l s ,  l e t ' s  g i v e  t h e  example 

o f  a  f l a t h e a d  s c r e w d r i v e r ,  and a  f l a t h e a d  sc rewd r i ve r  

stabbed i n  t h i s  metal i n  t h e  drawing caused s t r i a t i o n s ,  b u t  

t h e  w i d t h  o f  t h a t  t o o l  i s  a  c l a s s  c h a r a c t e r i s t i c  o f  - -  t h a t  

i s  seen i n  t h e  impress ion .  A l l  r i g h t ?  So t h i s  t o o l  c a n ' t  

p o s s i b l y  make a  too lmark  t h a t  i s  l a r g e r  than  t h e  w i d t h  o f  

i t s  head. Okay? So t h a t ' s  a  c l a s s  c h a r a c t e r i s t i c ,  an 

e l i m i n a t i n g  f a c t o r  i f  something came i n  t h a t  was d i f f e r e n t .  

. A l l  r i g h t .  Be fo re  you ge t  i n t o  t h i s  d e f i n i t i o n  

and t h i s  - -  and we l o o k  a t  t h e  examples o f  t h i s ,  t h i s  i s ,  

aga in ,  i f  we t a l k  about t h e ,  quote ,  unquote, con t roversy  

su r round ing  t h e  f i r e a r m  and too lmark  examiners '  community, 

t h i s  i s  one o f  t h e  i s sues  t h a t  t h e  enemies o f  t h e  sc ience 

have r a i s e d  as e f f e c t i v e 1  y  i n v a l i d a t i n g  o r  c a l l  i ng i n t o  

q u e s t i o n  t h e  methodologies o r  your - -  maybe n o t  t h e  



methodolog ies ,  b u t  your  a b i l i t y  t o  make an i d e n t i f i c a t i o n ;  

i s  t h a t  c o r r e c t ?  

A .  That  i s  c o r r e c t .  

Q. Okay. So l e t ' s  go ahead and t a l k  about t h i s  and 

e x p l a i n  how t h a t ' s  n o t  t h e  case. 

A .  Okay. Subclass c h a r a c t e r i s t i c s ,  l e t ' s  f i r s t  

d e f i n e  them, a r e  f ea tu res  t h a t  may be produced d u r i n g  

manufacture t h a t  a r e  c o n s i s t e n t  among some i tems f a b r i c a t e d  

by t h e  same t o o l .  These a re  n o t  determined p r i o r  t o  

manufacture and a re  more r e s t r i c t i v e  t han  c l a s s  

c h a r a c t e r i s t i c s .  Okay? 

So l e t  me g i v e  an example o f  a  subclass 

c h a r a c t e r i s t i c .  A breech o f  f i r e a r m ,  for- example, might  be 

a  s t e p  broach i n  o rde r  t o  - -  t o  smooth o u t  t h a t  - -  t h a t  

breech d u r i n g  manufacture. I f  t h e r e  i s  a  c h i p  i n  one of  

t h e  b lades o f  t h e  s t e p  broach o r  i n  t h e  consecu t i ve  s tep  

broach,  o r  one o f  t h e  l a s t  b lades o f  t h e  s t e p  broach,  

r a t h e r ,  a  course l i n e  w i l l  form where t h a t  c h i p  i s ,  t h a t  

no tch  i s  i n  t h a t  b l ade .  I t  w i l l  be - -  i t  w i - I 1  reproduce on 

any s l i d e s  t h a t  a re  a f f e c t e d  by t h a t  s t e p  broach d u r i n g  

manufacture .  So you might  have a  run o f ,  s a y ,  t e n  t o  12 o r  

50,  j u s t  a  broad number, where t h i s  d e f e c t  fro'm t h e  s tep  

broach i s  seen on t h e  work ing su r f ace  o f  t h e  b reech ,  f o r  

example . 

Q . Okay. There i s  - - 
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A .  So t h a t ' s  a  subc lass  c h a r a c t e r i s t i c .  

Q. And i t ' s  a  subc lass  because i t  w a s n ' t  designed t o  

be t h a t  way, i t  w a s n ' t  - -  

A .  I t w a s n ' t d e s i g n e d t o b e t h a t w a y .  I t ' s m o r e  

r e s t r i c t i v e  than  c l a s s  c h a r a c t e r i s t i c s  because these over  

t h i s  l i m i t e d  r u n  have t h e  same c l a s s  c h a r a c t e r i s t i c s  o f  a l l  

o f  t h e  same - -  t h e  same make and model, b u t  o n l y  th rough  

t h i s  1  i m i  t e d  r un  where t h e r e ' s  some s o r t  o f  damage i n  t h e  

t o o l  t h a t  manufac tures ,  y o u ' l l  see t h i s  subc lass  

c h a r a c t e r i s t i c  come up .  Okay? 

So f i r e a r m  and too lmark  examiners a r e  aware o f  

subc lass  c h a r a c t e r i s t i c s  and t h e  p o t e n t i a l  f o r  subc lass  

c a r r y o v e r .  And t hey  g a i n  t h i s  knowledge and t h i s  t r a i n i n g  

th rough t h e i r  t r a i n i n g .  I n  t h e  beg inn ing ,  t h e  f i r s t  two 

years  o f  f o r m a l ,  s t r u c t u r e d  t r a i n i n g .  

So what a re  t h e  s teps? What happens when t h e r e ' s  

an i n s p e c t i o n  f o r  subc lass  ca r r yove r?  An examiner w i l l  

examine t h e  t o o l  and too lmarks  f o r  subc lass  i n f l u e n c e .  

T h e y ' l l  f i r s t  have e s t a b l i s h e d  knowledge o f  manufac tur ing  

processes t h a t  they  r ece i ved  d u r i n g  t r a i n i n g  and v i s i t s  t o  

t h e  f i r e a r m  and too lmark  manu fac tu re rs ,  f o r  example. And 

t hey  w i l l  l o o k  f o r  even ly  appear ing  non-random con tours  

t h a t  a r e  e i t h e r  impressed o r  s t r i a t e d .  They w i l l  a l s o  l o o k  

f o r  p rominent  s t r i a t e d  markings on t h e  i n t e r i o r  o f  a  gun o r  

b a r r e l  bo re  t h a t  remain unchanged through t h e  e n t i r e  l e n g t h  



o f  t h e  b a r r e l .  Meaning, muzzle down t h rough  chamber, a l l  

r i g h t ,  g o i n g  i n  t h e  same d i r e c t i o n  as t h e  t r a v e l  o f  t h e  

b u l l  e t ,  t y p i c a l  1  y  heav ie r  t han  - - these w i  11 be t y p i c a l  1  y  

t h e  h e a v i e r  - -  t hey  w i l l  be t y p i c a l l y  course i n  appearance, 

so ,  i n  o t h e r  words,  t y p i c a l l y  t h e  h e a v i e r  t h e  mark ing,  t h e  

g r e a t e r  chance o f  t h i s  o c c u r r i n g .  

And t hen  l a s t ,  b u t  n o t  l e a s t ,  impressed s t r i a t i o n s  

t r a n s f e r r e d  t o  t h e  t o o l  work ing  s u r f a c e  t h a t  remain 

unchanged ac ross  t h e  e n t i r e  work ing  s u r f a c e .  

Q. Okay. So l e t  me s t o p  you f o r  a  second. Again,  

go ing  back t o  my o r i g i n a l  ques t i on  r ega rd i ng  t h i s  a l l  o f  a  

sudden becoming an i s s u e  as a  - -  as a  sc ience  i n  a  

community . Has t h e  f i r e a r m  and t o o l  mark examiners 

community recogn ized t h e  i s s u e  o f  subc lass  f o r  years? 

A .  Yes. 

Q. I mean, t h i s  i s  n o t  something t h a t  came up i n  2009 

o r  2010? 

A .  No, no,  a b s o l u t e l y  n o t .  

Q. And as a  r e s u l t  o f  your  r e c o g n i t i o n  o f  t h a t ,  have 

t h e r e  been s t u d i e s  t o  address t h e  i s s u e  o f  subc lass  

i d e n t i f i c a t i o n ?  

A .  Ca r r yove r .  

Q. Carryover?  

A .  Yes. There has been s t u d i e s  t h a t  s tudy  t h i s ,  and 

a l s o  t r a i n i n g  has been cons t r uc ted  t o  eva lua te  t h i s  and 
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n o t i c e i t .  

Q . Okay. And you ' ve  go t  some p i c t u r e s  o f  t h i s  f o r  

us? 

A .  C o r r e c t ,  c o r r e c t .  I a c t u a l l y  have some p i c t u r e s  

from one o f  these  s t u d i e s  t h a t  a d v e r t i s e d  and showed t o  t h e  

community some subc lass  ca r r yove rs  and t h a t  were seen i n  

two d i f f e r e n t  models o f  a  Smith & Wesson SW40VE Sigma 

p i s t o l s .  

What ' s  seen here  a re  p i c t u r e s  o f  cas t s  o f  t h e  

breechface o f  t h e  two d i f f e r e n t  f i r e a r m s .  A  f i r e a r m  and 

t o o l  mark exami n e r  w i  11 use a  compari son microscope where 

t hey  can v iew two t h i n g s  a t  t h e  same t i m e  under one f i e l d  

o f  v iew.  And t h a t ' s  what t h i s  v i ew  i s .  T h i s  i s  a  c a s t  

f rom one gun. 

Q. When you say "a  c a s t , "  what i s  a  cas t?  

A .  A c a s t i n g ,  b a s i c a l l y  i t ' s  l i k e a m i c r o s i l  c a s t .  

I t ' s  a  c a s t i n g  m a t e r i a l ,  k i n d  o f  a  p u t t y  t y p e  o f  m a t e r i a l  

t h a t  w i l l  be i n j e c t e d  o r  t r a n s f e r r e d  on to  a  su r f ace ,  

a l l owed  t o  ha rden ,  and then  i t ' s  - -  i t ' s  s o r t  o f  rubbery i n  

touch when i t ' s  removed. And t hen  when i t ' s  removed, 

y o u ' l l  have a  c a s t i n g  o f  any impress ions t h a t  a r e  on t h a t  

s u r f a c e .  

Q. Okay. So t h i s  i s  a  c a s t i n g  o f  impress ions f rom 

what? 

A .  From a  breechface o r  two breechfaces o f  two Smith 



1532 

& Wesson f i r e a r m s .  

Q .  Okay. 

A .  P i s t o l s .  

What I ' d  l i k e  t o  show, f i r s t  and f o r e m o s t ,  t h a t  

t h i s  c a s t i n g  i s  f r o m  one f i r e a r m  and t h i s  c a s t i n g  i s  f r o m  a  

second f i r e a r m .  T h i s  i s  a  v i ew  f r o m  a  compar ison  

m i c r o s c o p e ,  so t h i s  h a i r l i n e  can be moved i n  between t h e  

t w o .  W e ' r e  l o o k i n g  a t  two  t h i n g s  under  one f i e l d  o f  v i ew  

h e r e .  You can  see p a r a l l e l  l i n e s  c o v e r i n g  t h e  e n t i r e  

s u r f a c e  o f  t h e  b r e e c h f a c e  and - -  and showing t h a t  t h e r e  i s  

s u b c l a s s  c a r r y o v e r  i n  t h i s  example.  And t h e n  t h e r e ' s  two 

d i f f e r e n t  p i c t u r e s  o f  t h e  same c a s t i n g s .  

Q .  W h a t ' s  t h a t  t h i n g ?  W h a t ' s  t h e  t h i n g  i n  t h e  

m idd le?  

A ,  Okay. S i n c e  t h i s  i s  a  c a s t i n g  - -  I ' m g l a d  you  

asked.  The b reech  o f  t h e  f i r e a r m  b a s i c a l l y  i s  t h e  a rea  

where t h e  c a r t r i d g e  r e s t s  p r i o r  t o  f i r i n g  and t h e n  t h e  

f i r i n g  p i n  s t r i k e s  t h e  p r i m e r ,  r i g h t ?  The f i r i n g  p i n  has 

t o  go t h r o u g h  a  f i r i n g  p i n  a p e r t u r e  o r  a  l i t t l e  window t h a t  

i t  has t o  j e t  t h r o u g h  i n  o r d e r  t o  s t r i k e  t h e  p r i m e r .  

So t h a t ' s  what  t h a t  - -  t h i s  i s .  S i n c e  i t ' s  a  

c a s t ,  t h e  c a s t i n g  m a t e r i a l s  f i l l e d  t h e  h o l e  where t h e  

f i r i n g  p i n  wou ld  come o u t  and you see t h i s  e x t r a  r u b b e r  o r  

c a s t i n g  m a t e r i a l  t h a t  has been hardened i n  t h i s  appearance.  

So t h i s  i s  where t h e  f i r i n g  p i n  - -  f i r i n g  p i n  wou ld  j u t  
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o u t .  

Q. A l l  r i g h t .  So t h i s  i s  an i m p o r t a n t  f a c t  because 

t h i s  i s  an i s s u e  o f  some c o n t e n t i o n ,  r i g h t l y ,  o r ,  q u i t e  

f r a n k l y ,  w r o n g l y ,  and what I need you t o  be  a  1 i t t l e  more 

d e s c r i p t i v e  i n  i t  i s  why t h i s  i s  c l a s s  c h a r a c t e r i s t i c s ?  

When you l o o k  a t  t h i s ,  why - -  you know, I t a l k e d  about  t h a t  

C a d i l l a c  and t h e  Yugo, i t  jumps o u t .  Does t h i s  jump o u t  t o  

you as an e x p e r t  as c l a s s  c h a r a c t e r i s t i c s ?  

A .  I t  jumps o u t  t o  me as a  s u b c l a s s  - -  

Q. T h a t ' s  what I meant.  I ' m  s o r r y .  

A .  R i g h t ,  r i g h t .  Going back  t o  h e r e  and t h e s e  

d i f f e r e n t  e x a m i n a t i o n  p rocedures  t h a t  a  f i r e a r m  and 

t o o l m a r k  examiner  w i l l  undergo ,  t h i s  f i t s  i n  h e r e .  

Impressed s t r i a t i o n s  t r a n s f e r r e d  t o  t h e  t o o l  wo rk ing  

s u r f a c e  t h a t  remain  unchanged a c r o s s  t h e  e n t i r e  work ing  

s u r f a c e .  

Q. So,  i n  o t h e r w o r d s ,  i t  l o o k s  - -  i t  l o o k s  

c o n s i s t e n t ,  i t  l o o k s  c o n t i n u o u s  - -  

A .  R i g h t .  

Q. - -  t h e y ' r e  t h e  same w i d t h ,  t h e y ' r e  t h e  same - -  

t h e y ' r e  a l l  - -  t h e y  d o n ' t  s t o p ,  t h e y  d o n ' t  move and w i g g l e ?  

22 

23 

24 

25 

A .  W e l l ,  a c t u a l l y  - -  

THE COURT: I u n d e r s t a n d .  

MR. BAKKEDAHL: You g o t  i t ?  

THE COURT: I g o t  i t .  
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MR. BAKKEDAHL: A l l  r i g h t .  You sure  you d o n ' t  

want me t o  go over  i t  one more t ime?  

THE COURT : P o s s i b l y  . 
THE WITNESS: So t h a t ' s  f rom t h e  breech. I t  

becomes a  l o t  more unders tandab le  when you l o o k  a t  

a c t u a l  cas ings  t h a t  were f i r e d  from these two 

d i f f e r e n t  guns. 

Okay. So what we have down he re  i s  a  p i c t u r e  

of  two cas ings  t h a t  were f i r e d  f rom t h e  two 

d i f f e r e n t  guns and you see p a r a l l e l  markings t h a t  

r un  t h e  e n t i r e  l e n g t h  o f  - -  o f  t h e  su r f ace  of  

t h i s  - -  o f  t h i s  head o f  a  cas i ng .  A l l  r i g h t ?  

These p a r a l l e l  mark ings a re  even seen on t h e  r i m  o f  

t h i s  cas i ng  and w i l l  r un  ac ross .  

The person t h a t  w ro te  t h i s  a r t i c l e  n o t i c e d  t h i s  

and n o t i c e d  t h a t  he had two d i f f e r e n t  guns and they  

had these subc lass  c h a r a c t e r i s t i c s  i n  between them 

t h a t  l o o k  - -  t h a t  l o o k  l i k e  t hey  match up .  But  a  

f i rearm and t o o l  mark examiner t h a t  has been 

p r o p e r l y  t r a i n e d  w i l l  know and be aware t h a t  

t h e r e ' s  a  r ed  f l a g  whenever he sees,  o r  she sees 

s t r i a t i o n s  impar ted  t h a t  go ac ross  t h e  f u l l  work ing 

s u r f a c e ,  i n  t h i s  case,  i t ' s  a  head o f  a  cas i ng .  

So w h a t ' s  - -  what t h e y ' r e  t r y i n g  t o  show i n  

t h i s  p i c t u r e  i s  t h a t  these two a r e  f rom d i f f e r e n t  



guns and share t h a t  same subc lass  c h a r a c t e r i s t i c  on 

t h e  - -  on t h e  breechface marks. 

But  t h a t ' s  j u s t  t h e  breechface mark. There 's  

f i r i n g  p i n  impress ions t h a t  a  f i r e a r m  and too lmark  

examiner w i  11 1  ook a t .  A f i rearm and t o o l  mark 

examiner w i l l  a l s o  l o o k  a t  f i r i n g  p i n  a p e r t u r e  

shea r i ng ,  t h i s  area r i g h t  he re .  A f i r e a r m  and 

too lmark  examiner a l s o  l o o k  a t  t h e  e j e c t o r  mark and 

t h e  e x t r a c t o r  mark and chamber marks, even, on t h e  

body o f  t h e  cas ing ,  which do n o t  have t h a t  subclass 

c a r r y o v e r .  Okay? 

So t h i s  shows t h a t  - -  t h a t  subc lass  ca r r yove r  

between two d i f f e r e n t  guns. However, t h i s  p i c t u r e  

shows a  c l e a r  example o f  how t h e  shear ing  marks 

f rom t h e  f i r i n g  p i n  ape r t u re  a r e  d i f f e r e n t  between 

these  two guns. 

BY MR. BAKKEDAHL: 

Q. And l e t ' s  t a l k  j u s t  b r i e f l y .  And so assume t h a t  

y o u ' r e  - -  you have a  q u a l i f i e d  t r a i n e d  examiner and he 

l o o k s  a t  t h i s  and says, wow, I t h i n k  I have - -  you know, 

l o o k  a t  these - -  eve ry th i ng  i s  l i n i n g  up; I t h i n k  I ' v e  got  

a  match h e r e .  They t h i n k ,  d o n ' t  s t o p  t h e r e .  They go and 

they con t i nue  t o  l ook  a t ,  f o r  i n s t a n c e ,  t h e  f i r e  p i n  - -  t h e  

f i r i n g  p i n  impress ion ;  r i g h t ?  

A .  Yeah, examiners w i l l  l o o k  a t  - -  aga in ,  t h e r e ' s  



d i f f e r e n t  p a r t s  w i t h i n  a  f i r e a r m  t h a t  w i l l  l e a v e  i n d i v i d u a l  

m a r k i n g s .  T h e r e ' s  t h e  f i r i n g  p i n ,  t h e r e ' s  t h e  e x t r a c t o r ,  

t h e r e ' s  t h e  e j e c t o r ,  t h e r e ' s  t h e  b r e e c h f a c e  a l s o ,  and t h e n  

t h e r e ' s  a l s o  t h e  chamber.  

Q .  So when t h e y  go - -  a f t e r  t h e y  see t h e s e  o r i g i n a l  

i m p r e s s i o n s  and t h e y  go and l o o k  a t  t h e  f i r i n g  p i n  

i m p r e s s i o n ,  i f  i t ' s  n o t  t h e  same, t h e y  a u t o m a t i c a l l y  know, 

o h ,  t h i s  must be  - -  

A .  R i g h t .  H o n e s t l y ,  I d o n ' t  know what o r d e r  t h i s  

h y p o t h e t i c a l  examiner  m i g h t  l o o k  a t .  They m i g h t  s t a r t  w i t h  

t h e  f i r i n g  p i n  i m p r e s s i o n  o r  t h e y  m i g h t  s t a r t  w i t h  t h e  

s h e a r i n g ,  t h e y  m i g h t  s t a r t  w i t h  t h e  chamber marks.  So i t  

w o u l d n ' t  n e c e s s a r i l y  be  t h a t .  B u t  r i g h t  o f f  t h e  b a t ,  when 

a  t r a i n e d  examine r  sees p a r a l l e l  s t r i a t i o n s  g o i n g  ac ross  a  

f u l l  s u r f a c e  o f  t h e  - -  o f  t h e  c a s i n g  head,  t h a t ' s  a  r e d  

f l a g  o f  s u b c l a s s  c h a r a c t e r s ,  t h e r e f o r e ,  t h e y  w i l l  r e l y  on 

s h e a r i n g ,  f i r i n g  p i n  i m p r e s s i o n  marks and - -  and o t h e r  

mark ings  t h a t  t h e  gun p roduces ,  y e s .  

Q .  What I ' m g e t t i n g a t ,  I ' m  j u s t  t r y i n g t o m a k e a  

worse case - -  even assuming t h e  examiner  screws t h a t  up and 

misses  t h e  s u b c l a s s ,  t h e y ' r e  n o t  g o i n g  t o  s t o p  t h e r e .  

T h e y ' r e  g o i n g  t o  go t o  l o o k  a t  o t h e r  a s p e c t s  o f  t h e  c a s i n g ,  

i f  you  w i l l ,  t o  i n c l u d e  t h e  f i r i n g  p i n ,  and t h e r e  t h e y ' d  

see ,  o h ,  t h i s  d o e s n ' t  match a t  a l l ?  

A .  What I ' m  t r y i n g  t o  say i s  a  t r a i n e d  examiner  

ESQUIRE REPORTING, I N C .  - STUART & FORT P I E R C E ,  FLORIDA 



1537 

wou ldn ' t  screw i t  up - -  

a .  I understand t h a t .  

A .  And - - b u t  would l o o k  a t  o t h e r  areas as we1 1 .  

. Okay. Go ahead. 

A ,  Okay. So t h a t  was an example f rom guns. There 's  

a l s o  examples t h a t  a r e  found i n  t o o l s .  These a r e  a  p a i r  o f  

b o l t  c u t t e r s  and t h e  manufactur ing process,  t h e r e  are  

para l  1  e l  1  i nes he re ,  pa ra l  1  e l  1  i nes t h a t  a r e  e q u a l l y  

spaced. Again ,  p o t e n t i a l  f o r  subc lass c a r r y o v e r .  Most 

subclass ca r r yove r  has t o  do w i t h  p a r a l l e l  l i n e s ,  j u s t  t o  

make t h a t  c l e a r .  E i t h e r  evenly spaced o r  cover ing  t h e  

whole s u r f a c e  f rom one end t o  t h e  o t h e r  o f  a  p a r t i c u l a r  

work p i e c e .  I n  b o l t  c u t t e r s ,  t h e  b lade o f  t h e  b o l t  c u t t e r s  

undergoes a  g r i n d i n g  process,  okay, where a  g r i n d i n g  wheel,  

f o r  example, w i l l  come down and sharpen those  c u t t i n g  

su r faces  t h a t  a r e  i n  t h e  i n t e r i o r  o f  t h i s  t o o l .  Those are  

ex t remely  i n d i v i d u a l  i n  na tu re  because o f  t h e  na tu re  o f  t h e  

g r i n d i n g  wheel and t h e  constant  changing o f  t h a t  t o o l  on 

t h e  work ing su r face  and t h e  cons tan t  changing o f  any ch ips  

t h a t  form between t h a t  g r i n d i n g  t o o l  and t h e  work ing 

su r face ,  and t h a t  g r i n d i n g  t o o l  wear ing down and l o s i n g  

some o f  i t s  sand p a r t i c l e s ,  i f  you w i l l .  Okay? 

So even though you have these subclass 

c h a r a c t e r i s t i c s ,  t h e y ' l l  show up and t h e  examiner w i l l  

n o t i c e ,  okay,  evenly spaced p a r a l l e l  l i n e s .  Red f l a g ,  
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c h a r a c t e r i s t i c s .  Now w e ' r e  on t h e  s u b j e c t  o f  i n d i v i d u a l  

c h a r a c t e r i s t i c s .  These a r e  marks o r  f e a t u r e s  produced by 
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c a n ' t  use them. I have t o  l o o k  a t  t h e  o t h e r  

c h a r a c t e r i s t i c s  h e r e .  

And bes ides t h a t ,  any b o l t  t h a t ' s  c u t  w i t h  t h i s  

b o l t  c u t t e r  t o o l ,  t h e  mark ings t h a t  a r e  upon o r  seen i n  t h e  

cen te r  o f  t h a t  t h i n g  t h a t ' s  c u t  a r e  f rom t h e  c u t t i n g  b l ade .  

Sur round ing t h a t  would p o t e n t i a l l y  be some - -  t h e  subc lass  

c a r r y o v e r .  But  t h a t  would o n l y  be around t h e  bot tom, k i n d  

o f  1  i k e  a  s k i r t .  

Q. Okay. 

A .  And t hen  on t o p  would be t h e  i n d i v i d u a l  mark ings.  

So even a1 1  on t o p  o f  t h a t ,  an examiner wi  11 a l s o  

i n s p e c t  i t ems  by r o t a t i n g  them a t  90-degree i n t e r v a l s .  So 

i n  t h e  case o f  t hose  - - t hose  cas ings  w i t h  subc lass  

c h a r a c t e r i s t i c s  t h a t  I ' v e  shown t o  t h e  Cour t  a  coup le  o f  

s l i d e s  ago, i f  you were t o  t u r n  them 90 degrees, now t h e  

o b l i q u e  l i g h t i n g  i s  go ing  t o  p i c k  up d i f f e r e n t  markings 

t h a t  a r e  below those  subc lass  c h a r a c t e r i s t i c s  t h a t  may be 

i d e n t i f i a b l e .  So even though t h e  breechface has subc lass  

c h a r a c t e r i s t i c s  on i t ,  t h e r e  s t i l l  m ight  be i n d i v i d u a l  

c h a r a c t e r i s t i c s  below them, and they  c o u l d  be seen perhaps 

by a  r o t a t i n g  a t  90-degree i n t e r v a l s ,  and t h a t ' s  another  

22 

23 

t h i n g  t h a t  can be p laced .  

So we t a l k e d  about c l a s s ,  subc lass  



t h e  random i m p e r f e c t i o n s  o r  i r r e g u l a r i t i e s  o f  t o o l  

su r f aces .  These c h a r a c t e r i s t i c s  can be used t o  

i n d i v i d u a l l y  assoc ia te  a  t o o l  t o  a  t oo lma rk .  

How a r e  i n d i v i d u a l  c h a r a c t e r i s t i c s  produced? 

These random i m p e r f e c t i o n s  o r  i r r e g u l a r i t i e s  can be 

produced by manufacture,  t h e  i n t e r a c t i o n  o f  ch i ps  w i t h  t h e  

manufactur ing t o o l ,  and t h e  s low wear o f  t h a t  t o o l  over  

t i m e  i s  - -  marks i n c i d e n t  t o  manufac ture ,  and you can a l s o  

have i n d i v i d u a l  c h a r a c t e r i s t i c s  f rom wear f rom use and wear 

from abuse. 

Here a r e  some examples. T h i s  i s  a  k n i f e ,  and 

t h e r e ' s  a  zoomed i n  box here  o f  t h e  ac tua l  c u t t i n g  su r f ace  

o f  t h a t  k n i f e .  You can see i n  t h i s  c u t t i n g  su r f ace  how a  

g r i n d i n g  t o o l  came i n  and - -  and c u t  these  markings on t h a t  

c u t t i n g  su r f ace .  You have l i n e s  t h a t  a r e n ' t  - -  you know, 

t h a t  a r e  t h i c k e r  than o t h e r s .  Some a r e n ' t  p e r f e c t l y  

p a r a l l e l  w i t h  o t h e r s ,  e i t h e r .  And you can see here ,  t h i s  

i s  - -  any c u t s  made w i t h  t h i s  b lade w i l l  be i n d i v i d u a l .  

I n  t h e  k n i f e  p roper ,  o r  t h e  area t h a t ' s  no t  

b laded,  you can see even ly  spaced p a r a l l e l  l i n e s  t h a t  may 

be a  p o t e n t i a l  f o r  subclass c h a r a c t e r i s t i c s .  So an 

e v a l u a t i o n  would be done t o  see i f  t h a t ' s  a  problem o r  n o t ,  

and then  w e ' l l  o n l y  r e l y  on markings made w i t h  t h e  c u t t i n g  

su r f ace ,  which any markings made w i t h  a  k n i f e  a r e  made w i t h  

t he  c u t t i n g  su r f ace  anyway. 
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What w e ' r e  see ing here  i s  t h e  i n t e r i o r  of a  gun 

b a r r e l .  What I d i d ,  I cammed a  gun b a r r e l  a t  an ang le  and 

t h e n  I was a b l e  t o  t a k e  a  p i c t u r e  o f  t h e  i n t e r i o r  o f  t h a t  

b a r r e l  t h rough  a  s tereoscope.  Here a r e  t h e  l a n d s ,  t h e  

r a i s e d  p o r t i o n s .  H e r e ' s  t h e  grooves,  t h e  l o w  p o r t i o n s .  

H e r e ' s  ano the r  l a n d ,  r a i s e d  p o r t i o n .  T h i s  i s  another  

groove,  l ow  p o r t i o n .  What I wanted t o  show i s  t h a t  on 

these  l ands  a r e  p e r p e n d i c u l a r  mark ings t o  t h e  d i r e c t i o n  of  

t r a v e l  o f  t h e  b u l l e t  th rough  t h i s  b a r r e l .  These 

p e r p e n d i c u l a r  mark ings a re  f rom t h e  reaming o p e r a t i o n ,  and 

t h a t  reaming o p e r a t i o n ,  aga in ,  c u t s  f rom t h e  s i d e ,  okay? 

THE WITNESS: And i f  - -  i f  you would l i k e  t o  

see an example o f  a  reamer, Your Honor, I have one 

h e r e .  

THE COURT: Okay, s i r .  

THE WITNESS: I t  migh t  be a  l i t t l e  sharp ,  s i r .  

THE COURT: Okay. 

THE WITNESS: I ' l l  h o l d  o n t o  t h a t .  

THE COURT: A l l  r i g h t ,  Thank you.  

THE WITNESS: And i t  c u t s  from t h e  s i d e  and 

then  i t  w i l l  u l t i m a t e l y  l e a v e  t hese  reaming marks 

on t h e  l a n d  impress ions .  Now, these  marks a re  

pe rpend i cu l a r  t o  t h e  d i r e c t i o n  o f  t r a v e l  o f  t h e  

b u l l  e t  1  eav i  ng extreme1 y  i n d i v i d u a l  markings on t h e  

bea r i ng  s u r f a c e  o f  any p r o j e c t i l e  o r  b u l l e t ,  



r a t h e r ,  t h a t  i s  f i r e d  t h r o u g h  t h i s  f i r e a r m .  So 

t h o s e  a r e  examples o f  i n d i v i d u a l  c h a r a c t e r i s t i c s  

f r o m  m a n u f a c t u r e .  

There  a l s o  - -  I ment ioned t h a t  t h e r e  can be 

i n d i v i d u a l  c h a r a c t e r i s t i c s  f r o m  use and abuse.  

T h i s  p a r t i c u l a r  gun i s  - -  i s  a  l i t t l e  b i t  o l d e r  and 

you  can see ev idence  o f  some damage w i t h i n  t h e  

b a r r e l  o f  t h i s  f i r e a r m .  

Now, g o i n g  f r o m  f i r e a r m s ,  t o o l s .  L e t ' s  t a l k  

abou t  i n d i v i d u a l  c h a r a c t e r i s t i c s  f r o m  wear ,  use  and 

abuse.  T h i n k  about  a  hammer t h a t  you may have - -  

THE COURT: L e t  me j u s t  i n t e r r u p t  you so  i f  I 

c o u l d  f o l l o w  up w i t h  t h e  S t a t e .  

The i s s u e  i n  t h i s  case i s  a  f i r e a r m ,  r i g h t ?  

MR. BAKKEDAHL: Yes .  

MR. BURNS: R i g h t .  

THE COURT: Not a  t o o l ?  

MR. BAKKEDAHL: B u t  t h e  s c i e n c e  i s  - -  t h e  

u n d e r l y i n g  p rem ise  i s  t h e  same. 

THE WITNESS: A  f i r e a r m  i s  a  t y p e  o f  t o o l .  

THE COURT: Okay. A l l  r i g h t .  Go ahead, s i r .  

THE WITNESS: So f r o m  use ,  t h e  f a c e  o f  t h i s  

hammer has been changed f r o m  i t s  c o n s t a n t  h i t t i n g  

o f  n a i l s ,  f o r  example.  L i t t l e  n i c k s  and s c r a t c h e s  

w i l l  appear i n  random l o c a t i o n s  on t h e  f a c e  o f  t h a t  
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hammer g i v i n g  t h e  f ace  o f  t h e  hammer a  ve r y  

i n d i v i d u a l ,  unique l o o k  t o  i t  because o f  those 

random i n t e r a c t i o n s  f rom use. 

H e r e ' s  those b o l t  c u t t e r s  aga in .  He re ' s  some 

evidence o f  abuse. Maybe t h i s  b o l t  c u t t e r  was used 

on a  p a r t i c u l a r  p i ece  o f  metal  t h a t  was t o o  b i g  f o r  

i t  o r  on a  p i ece  o f  metal  t h a t  i s  - -  t h a t  i s  ve ry  

ha rd .  So damage occurs t o  t h e  b lade  i n  a  v e r y  

random f a s h i o n  f rom t h a t  abuse. And t h a t  damage 

w i l l  t hen  l e a v e  i n d i v i d u a l  mark ings on any f u r t h e r  

c u t s  t h a t  t h a t  b o l t  c u t t e r  makes. 

So we t a l k e d  about i n d i v i d u a l  mark ings,  

subc lass  c h a r a c t e r i s t i c s  and c l a s s  c h a r a c t e r i s t i c s .  

Now l e t ' s  b r i n g  t h a t  i n t o  t h e  examinat ion  process.  

F i r s t  s t e p  i s  Level 1 a n a l y s i s .  B a s i c a l l y  i t ' s  an 

e v a l u a t i o n  o f  t h e  c l a s s  c h a r a c t e r i s t i c s .  And what 

I have shown here  a r e  two examples o f  e l  i m i n a t i o n  

based on c l a s s  c h a r a c t e r i s t i c s .  I n  o t h e r  words, 

two i t e m s  w i l l  be compared and,  f i r s t  and foremost ,  

t h e i  r c l a s s  c h a r a c t e r i s t i c s  w i  11 be compared. T h i s  

b u l l e t  i s  f rom a  .45 a u t o .  T h i s  b u l l e t  i s  f rom a  

9mm. I n  o t h e r  words, t h i s  b u l l e t  i s  a  sma l l e r  

d iamete r  than  t h i s  one. There i s  no way p o s s i b l e  

f o r  t h i s  .45 au to  b u l l e t  t o  have been f i r e d  i n  t h e  

9mm p i s t o l  b a r r e l  , okay? A l s o ,  you see t h a t  t h i s  
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