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p a r t i c u l a r  b u l l e t  has a  l e f t - h a n d  t w i s t  and t h i s  

p a r t i c u l a r  b u l l e t  has a  r i g h t - h a n d  t w i s t .  T h e r e ' s  

no way p o s s i b l e  t h a t  t h e s e  two  b u l l e t s  c o u l d  have 

come f rom t h e  same s o u r c e .  T h e y ' r e  e l i m i n a t e d  

r i g h t  t h e r e  a t  t h a t  moment based on c l a s s  

c h a r a c t e r i s t i c s .  Yugo compared t o  a  C a d i l l a c .  

THE COURT: I g o t  i t .  

THE WITNESS: Two c a s i n g s .  Same i d e a ,  c l a s s  

c h a r a c t e r i s t i c s .  T h i s  p a r t i c u l a r  c a s i n g  has an 

e l  1  i p t i c a l  t y p e  f i r i n g  p i n  and i t  a1 so has a  

r e c t a n g u l a r  f i r i n g  p i n  a p e r t u r e  f l o w  b a c k .  T h a t ' s  

v e r y  t y p i c a l  o f  a  G l o c k ,  f o r  example. 

T h i s  c a s i n g  has a  round  f i r i n g  p i n  i m p r e s s i o n ,  

r i g h t ?  R i g h t  o f f  t h e  b a t ,  t h e r e  i s  no way p o s s i b l e  

t h a t  t h e s e  two f i r e d  c a s i n g s  came f rom t h e  same gun 

because t h e y  have d i f f e r e n t  c l a s s  c h a r a c t e r i s t i c s ,  

so d e f i n i t e l y  two  sources y o u ' r e  d e a l i n g  w i t h .  

So l e t ' s  say t h a t  you a c t u a l l y  had two c a s i n g s  

t h a t  b o t h  had r e c t a n g u l a r  f i r i n g  p i n  a p e r t u r e  f l o w  

back and had e l l i p t i c a l  t y p e  f i r i n g  p i n .  L e t ' s  say 

you had two o f  them. Then you wou ld  move f rom a  

Leve l  1 a n a l y s i s  t o  a  Leve l  2 a n a l y s i s .  And t h e n  

t h i s  i s  where i n d i v i d u a l i z a t i o n  wou ld  o c c u r .  A1 1  

t h e  c l a s s  c h a r a c t e r i s t i c s  a r e  t h e  same, and t h e n  

you w i  11 e v a l  u a t e  t h r o u g h  a  compar ison mic roscope 



t h e  two i t ems .  

And t h i s  i s  a  p i c t u r e  o f  a  comparison 

microscope.  B a s i c a l l y ,  you have a  l e f t - h a n d  stage 

and a  r i g h t - h a n d  s tage ,  on a  comparison microscope. 

A l l  t h a t  i t  i s  r e a l l y  i s  two microscopes j o i n e d  

t oge the r  by an o p t i c a l  b r i d g e  so you can view those 

two i tems under one f i e l d  o f  v iew.  And then you 

can move between those two v iews w i t h  a  h a i r l i n e .  

And what we have here  i s  an example o f  an 

i d e n t i f i c a t i o n  based on breechface marks. These 

breechface marks a r e  no t  cont inuous across t h e  

whole s u r f a c e ,  t h e y ' r e  n o t  even ly  spaced, and 

t h e r e f o r e ,  can be used t o  make an i d e n t i f i c a t i o n .  

But  an examiner w o u l d n ' t  j u s t  s t op  t h e r e .  They 

would a l s o  l o o k  a t  f i  r i n g  p i n  impress ions ,  chamber 

marks and o t h e r  areas o f  cas ings .  

So what a r e  t h e  range o f  conc lus ions  t h a t  can 

be rendered by a  f i r e a r m  and too lmark  examiner? 

They cou ld  make a  conc lus ion  o f  i d e n t i f i c a t i o n ,  

t hey  cou ld  make a  conc lus ion  o f  i n c o n c l u s i v e  and 

t hey  cou ld  make a  conc lus ion  o f  e l  i m i n a t i o n .  

L e t ' s  s t a r t  w i t h  i d e n t i f i c a t i o n .  I f  t h e  

q u a l i t y  and charac te r  o f  t he  too lmark  has 

s u f f i c i e n t  d e t a i  1  , an i d e n t i f i c a t i o n  can be 

concluded based on t he  correspondence o f  those 
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i n d i v i d u a l  c h a r a c t e r i s t i c s .  

Here a r e  some examples o f  i d e n t i f i c a t i o n s  based 

on i n d i v i d u a l  c h a r a c t e r i s t i c s .  These a re  examples. 

T h i s  one i s  from a p a i r  o f  two - -  o r  a  p a i r  o f  

t oo lma rks .  One i s  made f rom a t e s t e d  b u l l e t  - -  

f rom a known b o l t  c u t t e r ,  one m igh t  be an unknown, 

and t h e  mark ings a re  seen t o  match across t h i s  

h a i r l i n e .  These p a r a l l e l  mark ings do n o t  - -  a re  

n o t  go ing  ac ross  t h e  f u l l  l e n g t h  o f  t h e  work ing 

s u r f a c e  and t hey  a re  a l s o  n o t  even l y  spaced i n  

appearance, okay? So t hey  can be used. These - -  

t hese  two examples a r e  f rom - -  t h e r e ' s  a  r i g h t - h a n d  

s i d e  and a  l e f t - h a n d  s i d e ,  so two d i f f e r e n t  i t ems  

a r e  be ing  viewed he re ,  a re  f rom a f i r i n g  p i n  a f t e r  

shea r i ng  f rom a Glock p i s t o l  t h a t  i s  seen on 

cas ings  t h a t  a re  f i r e d  f rom G locks .  And an 

examiner cou ld  l o o k  a t  t h a t  shear ing  and use t h a t  

f o r  i d e n t i f i c a t i o n .  Aga in ,  t h e  shear ing  does n o t  

cover  t h e  e n t i r e  work ing su r f ace  f rom one area t o  

ano the r  and i t  i s  n o t  e q u a l l y  spaced i n  appearance, 

so t h e r e f o r e ,  i t  can be used. And, aga in ,  t h e  

examiner w o u l d n ' t  s t o p  t h e r e  as f a r  as f i r e a r m s  a r e  

concerned.  They would l o o k  a t  o t h e r  areas as w e l l .  

I n c o n c l u s i v e s .  I f  t h e  q u a l i t y  and cha rac te r  o f  

t h e  too lmark  a re  l a c k i n g ,  an examiner may n o t  be 
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a b l e  t o  make an i d e n t i f i c a t i o n  o r  e l i m i n a t i o n .  I n  

t h i s  c a s e ,  an i n c o n c l u s i v e  r e s u l t  wou ld  be t h e  most 

a p p r o p r i a t e .  

So, a g a i n ,  h e r e  we a r e  l o o k i n g  a t  two  i tems 

unde r  one f i e l d  o f  v i e w  t h r o u g h  a  compar ison 

m i c r o s c o p e .  H e r e ' s  t h e  h a i r l i n e .  What w e ' r e  

l o o k i n g  a t  a r e  two  b u l l e t s .  And t h e s e  two  

b u l l e t s  - -  i n  p a r t i c u l a r ,  on t h e s e  two b u l l e t s ,  

w e ' r e  l o o k i n g  a t  l a n d  i m p r e s s i o n s .  The w i d t h  o f  

t h e s e  l a n d  i m p r e s s i o n s  a r e  t h e  same. T h e r e f o r e ,  

t h e y  s h a r e  t h e  same c l a s s  c h a r a c t e r i s t i c s .  SO 

t h a t ' s  why i t  moved up t o  t h i s  Leve l  2 a n a l y s i s  on 

a  compar ison  m ic roscope .  B u t  t h e r e  a r e  no 

i n d i v i d u a l  c h a r a c t e r i s t i c s  seen on t h e  s u r f a c e  o f  

t h e s e  b u l l e t s .  T h e r e f o r e ,  t h e  o n l y  c o n c l u s i o n  t h a t  

c o u l d  be reached i s  an i n c o n c l u s i v e  r e s u l t .  I n  

o t h e r  words ,  t h e s e  two  b u l l e t s  c o u l d  have come from 

t h e  same gun,  o r  t h e y  m i g h t  n o t  have come f r o m  t h e  

same gun .  I t ' s  i n c o n c l u s i v e .  They s h a r e  t h e  same 

c l a s s  c h a r a c t e r i s t i c s ,  b u t  t h e r e  a r e  no i n d i v i d u a l  

c h a r a c t e r i s t i c s  t o  make an i d e n t i f i c a t i o n  o r  an 

e l  i m i  n a t i  on.  

BY MR.  BAKKEDAHL: 

, L e t ' s  j u s t  go p a s t  t h i s  one .  I t h i n k  we made t h e  

p o i n t  on t h a t .  



A .  Okay. A l l  r i g h t .  So an e l i m i n a t i o n .  I f  

s i g n i f i c a n t  disagreement i n  c l a s s  c h a r a c t e r i s t i c s  e x i s t ,  an 

e l i m i n a t i o n  conc lus i on  would be t h e  a p p r o p r i a t e  response. 

I f  disagreement i n  i n d i v i d u a l  c h a r a c t e r i s t i c s  o f  an 

excep t i ona l  n a t u r e  e x i s t s ,  an e l i m i n a t i o n  conc lus i on  may be 

t h e  a p p r o p r i a t e  response as we1 1  . 

So h e r e ' s  an example o f  an e l  i m i n a t i o n  based on 

c l a s s  c h a r a c t e r i s t i c s .  Very c l e a r ,  v e r y  d i f f e r e n t .  

H e r e ' s  an e l i m i n a t i o n  f rom too lmarks  based on 

c l a s s  c h a r a c t e r i s t i c s  as w e l l .  He re ' s  t h e  q u e s t i o n  mark, 

h e r e ' s  t h e  quest ioned t o o l .  T h i s  mark has a  - -  t h i s  t o o l  

has a  b i g  gap i n  i t .  So any too lmarks  made w i t h  t h i s  t o o l  

would a l s o  have t h i s  gap p resen t .  So t h e r e  would be a  

s t r i a t e d  mark t h e  l e n g t h  o f  t h i s  p a r t  and a  s t r i a t e d  mark 

t h e  l e n g t h  o f  t h a t  p o r t i o n  o r  t h a t  prong o f  t h i s  crowbar.  

T h i s  too lmark  i s  con t inuous ;  d o e s n ' t  have any gap, and t h i s  

t oo lma rk  i s  l o n g e r  i n  l e n g t h  t han  any one o f  t hese  prongs.  

The re fo re ,  t h i s  too lmark  c o u l d  no t  p o s s i b l y  be made t h i s  

end o f  t h i s  c rowbar .  

L e t ' s  t a l k  about  some s u f f i c i e n t  agreement t h a t  i s  

seen. What I have on t h e  t o p  o f  t h e  screen here  a re  two 

examples o f  i d e n t i f i c a t i o n s  made between two cas ings ,  and 

I ' m  u s i n g  Glock cas ings i n  t h i s  example. And I ' m  us i ng  

spec i  f i c a l  1  y  t h e  f i r i n g  p i n  a p e r t u r e  shea r i ng .  He re ' s  a  

c l e a r  i n d i c a t i o n  o f  i n d i v i d u a l  c h a r a c t e r i s t i c s  matchi ng . 
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You see t h e  p a r a l l e l  1  i nes  go ing ac ross .  Aga in ,  you see 

t h a t  he re  i n  t h i s  example. 

You c o u l d  a1 so have a  s i t u a t i o n  where a l l  of t h e  

c l a s s  c h a r a c t e r i s t i c s  a r e  t h e  same, b u t  t h e  i n d i v i d u a l  

c h a r a c t e r i s t i c s  a r e  d i f f e r e n t ,  which would then l e a d  t o  an 

e l i m i n a t i o n  r e s u l t ,  and t h a t  i s  seen h e r e .  There i s  a  l a c k  

o f  s u f f i c i e n t  agreement between these  two.  A l l  r i g h t ?  You 

cou ld  a c t u a l 1  y  see t h a t  - -  t h a t  t h e y '  r e  no t  a c t u a l l y  - -  

t h a t  t h e  marks a r e  n o t  a c t u a l l y  f l o w i n g  i n t o  each o the r  

ve r y  w e l l  . 

So we t a l k e d  about some - -  some o f  t h e  examinat ion 

procedures.  Now 1  e t  ' s  t a l k  about t h e  b a s i s  f o r  f i r e a r m  and 

too lmark  i d e n t i f i c a t i o n .  W e ' l l  l o o k  a t  s tandards of 

i d e n t i f i c a t i o n ,  o b j e c t i v e  versus s u b j e c t i v e  examinat ion and 

what makes an i d e n t i f i c a t i o n  p o s s i b l e ,  and l a s t ,  b u t  n o t  

l e a s t ,  t h e  s i g n i f i c a n c e  o f  conc lus ions .  

THE COURT: Hang on j u s t  one second, 

M r .  Hernandez, b e f o r e  you g e t  s t a r t e d .  

Can I have you a l l  approach r e a l  qu ick1  y? 

J u s t  bear w i t h  me one second, s i r .  

(Conference a t  t h e  bench as f o l l o w s : )  

THE COURT: Do you know how much l onge r  y o u ' r e  

go ing t o  be? I ' v e  go t  t h i s  j u r y  coming back.  

MR. BAKKEDAHL: We've p robab ly  g o t  an hour .  

THE COURT: Okay. Do you know how l o n g  you 
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a1 1 ' s  Cross-Examinat ion i s  go ing  t o  l a s t ?  

MS. VROD: Between t e n  and 20 minutes,  I would 

say.  

THE COURT: What i s  i t  you a l l  suggest I t e l l  

t h i s  j u r y ?  

M S .  Vrod? 

MS. VROD: W e l l ,  my suggest ion would be if - -  

how much l onge r  i s  t h e  Powerpoint? 

MR. BAKKEDAHL: W e l l ,  I ' m  done when t h e  

Powerpoint i s  ove r .  I t ' s  p robab ly  about an hou r .  

I mean, t h i s  i s  - -  

MS. VROD: The Powerpoint cont inues through t h e  

tes t imony? 

MR. BAKKEDAHL: Yeah. 

MS. VROD: Perhaps t h e  Powerpoint ,  i f  i t  

d o e s n ' t  need any accompanying tes t imony ,  t h e  

Powerpoint cou ld  be presented t o  t h e  Court  and t h e  

remain ing tes t imony cou ld  be ing  taken 

t e l e p h o n i c a l l y  a f t e r  we've d e a l t  w i t h  t h e  j u r y .  

THE COURT: We c a n ' t  do t h a t ,  Ms. Vrod. I have 

t h i s  j u r y  w a i t i n g  on us .  

MS. VROD: No, I understand t h a t .  But  I ' m  

say ing  a f t e r  we 've d e a l t  w i t h  t h e  j u r y ,  no t  now. 

THE COURT: What do you mean a f t e r  we 've d e a l t  

w i  t h  them? 
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MS. VROD: W e l l ,  i f  we go t h r o u g h  t h e  v o i r  

d i r e ,  i f  we s t a r t e d  t o  - -  perhaps t h e  remainder  

c o u l d  be t a k e n  a t  5 : 0 0 .  

MR. BAKKEDAHL: I mean, l o o k ,  i t ' s  

u n f o r t u n a t e  - -  

THE COURT: I ' m  n o t  g o i n g  - -  I ' m  n o t  - -  I am 

n o t  g o i n g  t o  g e t  i n  t h e  p o s i t i o n  where t h i s  j u r y  i s  

n o t  sworn and I l e t  p e o p l e  go and you a l l  s t a r t  

e x e r c i s i n g  peremptory  c h a l l  enges . 

MS. VROD: No, I u n d e r s t a n d .  

THE COURT: So w e ' r e  g o i n g  one way o r  a n o t h e r ,  

I j u s t  want t o  know how much more t i m e  t h i s  i s  

g o i n g  t o  t a k e .  

MR.  BAKKEDAHL: W e l l ,  I mean, i s n ' t  i t  - -  

THE COURT: T h i s  i s  t h e  D e f e n s e ' s  f a u l t ,  n o t  

t h e  S t a t e .  

MR. BAKKEDAHL: B u t  i s n ' t  i t  w o r t h  t h e  

i n c o n v e n i e n c e  t o  t h e  j u r y  f o r  an h o u r  and 20 

m i n u t e s  t o  a v o i d  any prob lem down t h e  road? I 

mean, i t  makes sense. L e t ' s  j u s t  g e t  i t  done. I 

mean, I ' m  - -  you know, I ' m  moving h im  up a  l i t t l e  

b i t ,  b u t  a t  t h e  same t i m e ,  I ' m  t r y i n g  t o  l a y  a  good 

r e c o r d .  We ' re  g e t t i n g  i n t o  t h e  most i m p o r t a n t  

aspec t  o f  t h e  i s s u e  as we speak and, you know - -  

THE COURT: A l l  r i g h t .  Bu t  - -  I unders tand ,  



b u t  you h a v e n ' t  been h e r e  a l l  week and we have.  

MR. BAKKEDAHL: B u t  I ' v e  been i n  you r  shoes. I 

unders tand  what t h e  conce rn  i s .  

THE COURT: A l l  r i g h t .  Okay. T h i s  s h o u l d  have 

been done a l o n g  t i m e  ago.  

A l l  r i g h t .  P resen t  what you want t o  p r e s e n t ,  

M r .  Bakkedahl , b u t  g e t  t o  t h e  p o i n t  w i t h  i t .  I - -  

I g o t  i t .  I know you want a r e c o r d .  I know t h i s  

i s n ' t  you r  f a u l t ,  however - -  I know t h i s  i s n ' t  t h e  

S t a t e ' s  f a u l t ,  t h i s  i s  t h e  D e f e n s e ' s  f a u l t ,  b u t  

I ' v e  g o t  47 peop le  t h a t  t h e  more t h e y  s tew down 

t h e r e ,  t h e  worse i t ' s  g o i n g  t o  g e t  f o r  us as f a r  as 

s e l e c t i o n  and g e t t i n g  a f a i r  and i m p a r t i a l  j u r y  

t h a t ' s  g o i n g  t o  hear  t h i s  case .  Yeah, i t ' s  easy 

f o r  you a l l  t o  say j u s t  make them come back a t  f i v e  

o ' c l o c k .  W e l l ,  i t ' s  n o t  as  easy t o  say as - -  easy 

t o  do as  you a l l  say i t  i s .  

MR. BAKKEDAHL: You r e a l l y  t h i n k  y o u ' r e  g e t t i n g  

a j u r y  o u t  o f  47 peop le  i n  a c a p i t a l  case? 

THE COURT: We1 1 , had I n o t  had t h i s  p rob lem,  I 

wou ld  have known by now. 

M R .  BAKKEDAHL: We1 1 , you wou ld  have known by  

now, b u t  t h e  f a c t  i s  y o u ' r e  p r o b a b l y  coming back 

Monday anyway, so w h a t ' s  t h e  d i f f e r e n c e ?  

THE COURT: No, I ' m  n o t .  Not  on j u r y  



I THE COURT: Okay. Have a s e a t  

I 

I 

1 

I 

1 

1 

1 

7 

3 

3 

1 

I 

2 

3 

1552 

s e l e c t i o n .  W e ' r e  g o i n g  t o  s t a y  h e r e  u n t i l  m i d n i g h t  

i f  t h a t ' s  what i t  t a k e s .  

MR. BAKKEDAHL: Not  i f  you r u n  o u t  o f  b o d i e s ,  

you won ' t . 

THE COURT: T h a t ' s  t r u e .  W e l l ,  what I c o u l d  do 

i s  f i n i s h  t h e  v o i r  d i r e  and f i n i s h  t h i s  a f t e r  we 

g e t  done w i t h  j u r y  s e l e c t i o n .  You want  t o  do t h a t ?  

MR. BAKKEDAHL: No, I d o n ' t  want t o  do t h a t .  

THE COURT: Okay. 

M R .  BAKKEDAHL: I ' m  j u s t  s a y i n g  - -  I mean, I 

unders tand  you r  f r u s t r a t i o n ,  b u t  t h i s  - -  i t ' s  - -  

u n f o r t u n a t e l y ,  a t r i a l  i s  a f l u i d  p r o c e s s .  T h e y ' r e  

j u s t  n o t  - -  i t ' s  j u s t  t h e  way i t  goes .  

I w i l l  t r y  t o  speed i t  up  as b e s t  I can.  I 

d o n ' t  want t o  c u t  t h e  man o f f ,  t hough .  T h a t ' s  my 

conce rn .  And i f  you g i v e  me j u s t  a second, I ' l l  

t a l k  t o  h im  and w e ' l l  p i c k  i t  up l i t t l e  b i t .  

THE COURT: Okay. I ' m  g o i n g  t o  t e l l  them - -  

MR. BAKKEDAHL: You d o n ' t  have t o  l e a v e .  

THE COURT: I ' m  n o t  l e a v i n g .  

I ' m  g o i n g  t o  t e l l  t h e  b a i l i f f  t o  go down and 

t e l l  t h e  j u r y  t o  be p a t i e n t .  

MR. BAKKEDAHL: Okay. 

5 (Conference a t  bench c o n c l u d e d . )  



THE COURT: Would you mind wa lk ing  down and 

t e l l i n g  t h e  j u r y  t o  be p a t i e n t  w i t h  us? We're 

g e t t i n g  t o  them as q u i c k l y  as we can.  O r  somebody. 

THE BAILIFF: Do you want them t o  t a k e  a smoke 

break o r  do something? 

THE COURT: I f  they  want t o  t a k e  a smoke break,  

s u r e .  Re lax .  W e ' l l  ge t  w i t h  them as soon as 

p o s s i b l e .  

Okay. L e t ' s  press  ahead, p lease .  

BY MR. BAKKEDAHL: 

Q. Okay. Sowe ' vemoved  i n t o t h e i d e n t i f i c a t i o n  

s tandard.  And t h e  s i g n i f i c a n c e  o f  t h i s ,  these two 

standards i s  what? I mean, t h i s  i s  b a s i c a l l y  - -  a r e  you 

a l l  r i g h t ?  

A .  Yeah, j u s t  - - oh,  s o r r y .  

Q. Okay. And t he  importance o f  t h e  i d e n t i f i c a t i o n  

s tandard I and I 1  i s  what? 

A .  I s  b a s i c a l l y  what f i  rearm and too lmark  examiners 

use t o  make t h e i r  - -  t h e i r  conc lus i ons .  Okay? So t h e  

t heo ry  o f  i d e n t i f i c a t i o n  as i t  p e r t a i n s  t o  t h e  comparison 

o f  too lmark  enables op in ions  o f  common o r i g i n  t o  be made 

when unique - -  when unique su r f ace  con tours  o f  two 

t o o l  marks a r e  i n  s u f f i c i e n t  agreement. 

Agreement i s  s i g n i f i c a n t  when i t  exceeds t h e  bes t  

agreement demonstrated between too lmarks ,  o r  i n  our  case, 
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s t r i a t i o n s ,  known t o  have been produced by d i f f e r e n t  t o o l s ,  

and i n  ou r  case,  guns, and i s  c o n s i s t e n t  w i t h  t h e  agreement 

demonstrated by t oo lma rks ,  o r  s t r i a t i o n s ,  known t o  have 

been produced by t h e  same t o o l  , o r  i f  you would, i n  ou r  

case,  guns.  

Q . So when we t a l k e d  about t he  s c i e n t i f i c  method 

e a r l i e r  on ,  t h i s  i s  go ing  t o  be our  t heo ry?  

A ,  C o r r e c t .  T h i s  i s  s tandard,  ou r  theory  o f  

i d e n t i f i c a t i o n .  Okay? 

And j u s t  t o  break i t  down r e a l l y  q u i c k l y ,  t h e  

agreement i s  s i g n i f i c a n t  when i t  exceeds t h e  bes t  agreement 

demonstrated between too lmarks  known t o  have been produced 

by d i f f e r e n t  t o o l s  and i s  c o n s i s t e n t  w i t h  t h e  agreement 

demonstrated by too lmarks  known t o  have been produced by 

t h e  same t o o l .  

I n  o t h e r  words, whenever agreement i s  concluded,  

i t ' s  because these  marks a re  i n  agreement, and these marks 

a re  i n  agreement i n c i d e n t  t o  t h a t  very  random manufactur ing 

process t h a t  goes on. 

And so by no means i s  t h i s  a  l ow  t h r e s h o l d  when 

c o n s i d e r i n g  a l l  t h a t  uniqueness t h a t  i s  impar ted i n c i d e n t  

t o  manufac ture .  

Now, d u r i n g  t r a i n i n g ,  a  f i r e a r m  and too lmark  

examiner w i l l  g a i n  a p p r e c i a t i o n  f o r  known matches and what 

known matches l o o k  l i k e  t o  each o t h e r .  When I went f o r  



t r a i n i n g ,  f o r  example, I looked  a t  hundreds o f  known 

matches t o  each o t h e r  t o  g a i n  an a p p r e c i a t i o n  f o r  what an 

i d e n t i f i c a t i o n  looked  1  i ke .  A1 so ,  d u r i n g  my t r a i n i n g ,  I 

looked  a t  known non-matches, ones t h a t  a re  known t o  have 

been produced by d i f f e r e n t  t o o l s .  

Q. And, aga in ,  t h i s  j u s t  enables you t o  develop an 

eye t o  be a b l e  t o  recogn ize  t h i s  l i k e  a  Cadi1 l a c  versus a  

Yugo? 

A .  R i g h t ,  bu t  more i n  terms o f  t h e  a c t u a l  - -  

Q . D e t a i l s ,  i n d i v i d u a l  c h a r a c t e r i s t i c s ?  

A .  I n d i v i d u a l  c h a r a c t e r i s t i c s .  

Q .  R i g h t .  I want t o  s t op  you t h e r e  aga in  because 

i t ' s  i m p o r t a n t .  Those - - t hose  two t h e o r i e s  a r e  a l s o  

s u b j e c t  o f  a t t a c k ,  i f  you w i l l ,  by t h e  enemies o f  t h i s  

p a r t i c u l a r  sc ience  on t h e  grounds t h a t  i t ' s  p u r e l y  

s u b j e c t i v e ;  c o r r e c t ?  

A .  R i g h t .  

Q .  Can you e x p l a i n  t o  t h e  Cour t  how t h a t ' s  n o t  t h e  

case? 

A .  W e l l ,  f i r s t  o f  a l l ,  i t  i s n ' t  p u r e l y  s u b j e c t i v e a n  

o p i n i o n  as you see he re  on t h i s  s l i d e .  A  s u b j e c t i v e  

d e t e r m i n a t i o n  must be made by a  qua1 i f i e d  examiner as t o  

t h e  amount of  agreement necessary f o r  an i d e n t i f i c a t i o n .  

However, t h a t  de te rm ina t i on  i s  based on o b j e c t i v e  

examina t ion  of these  t oo lma rks .  Okay? And j u s t  because 
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t h e r e ' s  a  s u b j e c t i v e  d e t e r m i n a t i o n ,  t h a t  d o e s n ' t  r e n d e r  i t  

any l e s s  s c i e n t i f i c .  

Q .  Okay. 

A .  T h e r e ' s  s u b j e c t i v i t y  i n  many s c i e n c e s .  We see 

s u b j e c t i v i t y  i n  t h e  case  o f ,  s a y ,  a  c h e m i s t  t r y i n g  t o  f i n d  

a  b a s e l i n e  on a  p a r t i c u l a r  i n s t r u m e n t  o r  a  d o c t o r  

d i a g n o s i n g  a  head c o l d  o r  a  d e n t i s t  who e v a l u a t e s  - -  o r  a  

d e n t i s t  o r  r a d i o l o g i s t  who e v a l u a t e s  an  x - r a y  f o r  some s o r t  

o f  damage, o r  a  c a v i t y ,  i n  t h e  case  o f  a d e n t i s t .  

Q . O r ,  f o r  i n s t a n c e ,  when we t a l k  about  i n  t h e  l e g a l  

p r o c e e d i n g ,  an o b j e c t i o n  m i g h t  be made by somebody, a  

p a r t y ,  t o  r e l e v a n c y  and t h e  C o u r t  has t o  make a  r u l i n g  

based on a  r u l e  o f  l a w  o f  r e l e v a n c e .  The C o u r t  may 

s u b s e q u e n t l y  be r e v e r s e d  on t h a t  r u l i n g  b y  a  subsequent  

C o u r t ,  b u t  t h e  C o u r t  a r r i v e s  a t  i t s  r u l i n g  based on a  

s u b j e c t i v e  a n a l y s i s  o f  t h e  f a c t ,  b u t  o b j e c t i v e l y  v i e w i n g  i t  

under  t h e  r u l e s  o f  e v i d e n c e ;  c o r r e c t ?  

A .  Yeah - -  

. D o e s n ' t  mean t h e  r u l e  i s  i n v a l i d ?  

A .  - -  t h a t  s i m i l a r i t y  can be d rawn.  

So s u b j e c t i v e  d e t e r m i n a t i o n s  a r e  made based on ,  

s a y ,  t h e  t r a i n i n g  and e x p e r i e n c e  o f  t h e  Judge o r  any o t h e r  

e n t i t i e s .  

Q . Okay. So does t h e  s u b j e c t i v e  aspec t  o f  t h e  

e x a m i n e r ' s  r e v i e w  o f  t h e  e v i d e n c e  a f f e c t  o r  o t h e r w i s e  
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m in im ize  t h e  v a l i d i t y  o f  t h e i r  u n d e r l y i n g  o b j e c t i v e  

c r i t e r i a  o r  s tandards  o r  methodology? 

A. I t  does n o t ,  no.  

(1. Okay. 

A .  SO - -  

(1. And i t  - -  

A .  So t h e  s tandard  has a  s u b j e c t i v e  component based 

on an o b j e c t i v e  examina t ion .  F i r ea rm  and too lmark  

examiners w i l l  use t h e  same t y p e  o f  equipment and f o l l o w  

t h e  same procedures  t o  come up w i t h  t h e i r  conc lus ions  

and - -  and i f  t h e y  do t h a t ,  seve ra l  o r  d i f f e r e n t  f i r e a r m  

and t oo lma rk  examiners w i l l  reach t h e  same conc lus ions  if 

t h e y  f o l l o w  t h e  same p r o t o c o l s  and use t h e  same equipment. 

And a  s u b j e c t i v e  examina t ion ,  and I k i n d  o f  h i n t e d  

a t  t h i s  i n  o u r  conve rsa t i on  a  l i t t l e  w h i l e  ago, t h e  r e s u l t s  

o f  a  s u b j e c t i v e  examinat ion  a r e  based on an i n d i v i d u a l ' s  

o p i n i o n ,  b u t  t h i s  does no t  mean t h a t  t h i s  t y p e  o f  

examina t ion  i s  u n r e l i a b l e  o r  u n s c i e n t i f i c .  There i s  

s u b j e c t i v i t y  i n  every  sc ience and i n  eve ry  t e s t .  And 

t h e r e ' s  some examples t h e r e  t h a t  I a l r e a d y  ment ioned.  

So what makes an i d e n t i f i c a t i o n  poss i b l e?  F i r s t  

o f  a l l ,  p r o p o s i t i o n  number 2 .  And j u s t  t o  r e c a l l  what t h a t  

i s ,  t o o l s  a r e  i n d i v i d u a l  as a  r e s u l t  o f  manufacture.  

Second1 y ,  a  sound examinat ion  method by employing t h e  

p recep ts  of  e m p i r i c a l  research o r  s t udy  i n  t h e  comparison 
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o f  two t oo lma rks ,  a  sound examina t ion  p r o t o c o l  i s  f o l l o w e d .  

A l s o ,  t r a i n i n g  t o  deve lop t h e  c o g n i t i v e  s k i l l s  t o  v iew 

p a t t e r n s .  An examiner undergoes s t anda rd i zed  t e c h n i c a l  

t r a i n i n g  t h a t  deve lops c o g n i t i v e  s k i  11 s  t o  recogn ize ,  

d i f f e r e n t i a t e  and unders tand t h e  p a t t e r n  o f  marks and t h e i r  

uniqueness.  

Besides t h a t ,  f i r e a r m  and too lmark  s e c t i o n s  of  t h e  

l a b o r a t o r y  work w i t h i n  t h e  framework o f  t h e  q u a l i t y  

assurance system. And we t a l k e d  a  l i t t l e  b i t  about 

a c c r e d i t a t i o n  e a r l i e r .  A c c r e d i t a t i o n  a c t u a l l y  views t h e  

q u a l i t y  assurance system o f  a  l a b o r a t o r y .  

So, b a s i c a l l y ,  a  q u a l i t y  assurance system s e t s  

f o r t h  e s s e n t i a l  e lements o f  sound t e c h n i c a l  procedures.  

They a l s o  p r o v i d e  competency t e s t i n g  f o r  people who a r e  

done w i t h  t r a i n i n g  and go ing  i n t o  a c t u a l  1  y  r e c e i v i n g  

casework. They a l s o  p r o v i d e  p r o f i c i e n c y  t e s t i n g  a long t h e  

ca reer  o f  t h a t  p a r t i c u l a r  examiner.  'They r e q u i r e  s p e c i f i c  

examina t ion  documentat ion 1  i ke v e r i f i c a t i o n  by another  

t r a i n e d  examiner t h a t  would be no ted  somewhere i n  t h e  case 

f i l e s  and a l s o  a  d e s c r i p t i o n  o f  t h e  l o c a t i o n s  o f  t h e  

i d e n t i f i c a t i o n .  A  t e c h n i c a l  and a d m i n i s t r a t i v e  rev iew o f  a  

case f i l e  w i l l  f u r t h e r  ensure t h a t  examinat ion  r e s u l t s  a re  

r e l i a b l e .  A u d i t s  a r e  performed by e n t i t i e s  such as 

ASCLDILAB, and b o t h  t h e  I n d i a n  R i v e r  Crime Labora to ry  and 

t h e  Miami-Dade P o l i c e  Department Crime Labora to ry  a r e  



a c c r e d i t e d  by t h i s  e n t i t y .  

So what a re  t h e  s i g n i f i c a n c e  o f  these conc lus ions? 

Based on p r o p o s i t i o n  1 , examiners w i  11 ra re1  y  , i f  ever ,  

make a  m i s i d e n t i f i c a t i o n ,  and p r o p o s i t i o n  2 ,  t o o l s  a r e  

i n d i v i d u a l  as a  r e s u l t  o f  manufac ture ,  an i n d i v i d u a l  

a s s o c i a t i o n  o r  i d e n t i f i c a t i o n  c o n c l u s i o n  can be e f f e c t e d .  

These i n d i v i d u a l  a s s o c i a t i o n s  r e s u l t  f rom t h e  p r a c t i c a l  

c e r t a i n t y  o f  t h e  v a l i d a t e d  t heo ry  and no t  from an abso lu te  

c e r t a i n t y .  

You c a n ' t  say a  p a r t i c u l a r  cas ing  was f i r e d  f rom a  

p a r t i c u l a r  gun t o  t h e  e x c l u s i o n  o f  a l l  o t h e r s .  You cannot 

say t h a t .  But  you can say t h a t  based on a  reasonable 

degree o f  s c i e n t i f i c  c e r t a i n t y  t h a t  i t  i s .  

There i s  no way t o  be a b s o l u t e l y  c e r t a i n  o f  any 

i d e n t i f i c a t i o n  w i t h o u t  comparing a  p a r t i c u l a r  s e t  of marks 

t o  marks c rea ted  by every  f i r e a r m  produced s i nce  t h e  

i n v e n t i o n  o f  t h e  modern day f i r e a r m .  Such an endeavor i s  

comp le te ly  imposs ib l e .  So - - 

. Okay. Le t  me s top  you t h e r e .  I d o n ' t  mean t o  g e t  

o u t s i d e  your  a rea ,  b u t ,  you know, one o f  t h e  t h i n g s  i n  t h e  

r e p o r t ,  i n  t h e  NAS r e p o r t ,  i t  kep t  t a l k i n g  about DNA as t h e  

go ld  s tandard ,  DNA i s  t h e  g o l d  s tandard .  And my 

unders tand ing i s  even i n  t h e  area o f  DNA, t h e  exper ts  do 

n o t  come i n  and say,  i t  i s  t h e  person t o  t h e  exc lus i on  o f  

everyone e l s e  i n  t h e  w o r l d ,  b u t  t hey  say t o  a  reasonable 
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degree o f  s c i e n t i f i c  c e r t a i n t y ,  o r  someth ing  t o  t h a t  

e f f e c t ;  c o r r e c t ?  

A .  C o r r e c t .  They w i l l  g i v e  a  p r o b a b i l i t y .  O r  if t h e  

p r o b a b i l i t y  i s  v e r y  h i g h ,  t h e y ' l l  g i v e  an i n d i c a t i o n ,  b u t  

t h e r e  w o n ' t  e v e r  be e v e r  a b s o l u t e  c e r t a i n t y .  No s c i e n c e  

wi  11 have a b s o l u t e  c e r t a i n t y  . 

Q. Okay. So t h e n ,  a g a i n ,  mov ing ,  t h e n ,  f o r w a r d ,  when 

we t a l k  about  t h e  a l l e g a t i o n s  l e v i e d  by  t h e  enemies o f  t h e  

s c i e n c e ,  t h e y  - -  one o f  - -  ano the r  one o f  t h e i r  c o m p l a i n t s  

r e l a t e s  t o  q u a n t i f i a b l y  o r  b a s i c a l l y  p u t t i n g  a  number on i t  

o r  somehow t r y i n g  t o  s t a t i s t i c a l l y  e s t a b l i s h  t h e  l i k e l i h o o d  

o f  a  match ,  more i n  l i n e  w i t h  t h e  DNA s t a t i s t i c s  and so 

f o r t h ;  c o r r e c t ?  

A .  R i g h t .  

Q . Okay. And t h a t  - - go ahead and 1  e t ' s  ta ' l  k  about  

t h a t  as - -  

A .  R i g h t .  Tha t  cannot  be done i n  f i r e a r m  and 

t o o l m a r k  e x a m i n a t i o n  because t h e r e ' s  n o t  t hose  s e t  

v a r i a b l e s  t h a t ' s  seen i n ,  say ,  DNA. You c a n ' t  a s c r i b e  t h a t  

same t y p e  o f  e q u a t i o n ,  i f  you w i l l ,  t o  a  t o o l m a r k .  

However, you can a s c r i b e  t h i s  p r a c t i c a l  c e r t a i n t y  

i n  - -  i n  v e r y  r u d i m e n t a r y  s t a t i s t i c a l  t e r m s ,  and t h a t ' s  

what I ' m  d o i n g  i n  t h e s e  n e x t  c o u p l e  o f  s l i d e s .  

So how i n d i v i d u a l  a r e  t h e s e  s t r i a e  t h a t  we t a l k e d  

abou t .  A1 1  r i g h t ?  So l e t ' s  use a  simp1 i f i e d  approach t o  



o b t a i n  an i d e a  o f  t h e  p r o b a b i l i t i e s  o f  l a n d  impress ions on 

b u l l e t s  f rom d i f f e r e n t  weapons. Now, t h i s  i s  taken from a 

t ex tbook  on t h e  s u b j e c t  o f  f i r e a r m  and too lmark  examinat ion 

w r i t t e n  by a gent leman by t he  name B r i a n  Heard. 

I n  h i s  t e x t b o o k ,  he draws an analogy of randomly 

f i l l i n g  i n  a number o f  boxes so t h a t  t h e  analogy can then 

be t r a n s l a t e d  i n t o  matching s t r i a t i o n s  and l a n d  

imp ress ions ,  and t h e r e  w i l l  be t h r e e  c o n d i t i o n s .  A l l  

r i g h t ?  

The - -  f i r s t  o f  a l l ,  t h e r e  a r e  20 boxes, t e n  o f  

which w i l l  be randomly f i l l e d .  Secondly,  each o f  t h e  

f i l l e d  boxes can be h e a v i l y  shaded o r  l i g h t l y  shaded. And 

t h i r d l y ,  each o f  t h e  f i l l e d  boxes can e i t h e r  have an X o r  a 

Y .  And I ' l l  b r i n g  t h i s  a l l  back i n t o  - -  i n t o  s t r i a t i o n s  on 

b u l l e t s  a t  t h e  end o f  t h e  s e r i e s  o f  s l i d e s ,  b u t  t h i s  i s  

j u s t  drawing a ve ry  conse rva t i ve  v iew t o  some o f  t he  s t r i a e  

i n d i v i d u a l i t y .  

Okay. That  s a i d ,  i n  your  m i n d ' s  eye,  imagine t h a t  

I pass o u t  a page w i t h  20 empty boxes t o  you and maybe a 

page o f  20 empty boxes t o  somebody e l s e  i n  t h e  court room 

and I asked them t o  randomly f i l l  i n  t e n  o f  those boxes. 

What 's  t h e  p r o b a b i l i t y  t h a t  when you hand me back your 

paper t h a t  you w i l l  have t h e  same exac t  20 boxes shaded i n ;  

a l l  r i g h t ?  And t h a t ' s  g i v e n  by t h i s  equa t ion  he re .  Now, 

t h i s  equa t i on ,  you d o n ' t  need a degree i n  s t a t i s t i c s  t o  - -  
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t o  know how t o  use i t .  T h i s  e q u a t i o n  i s  f i r s t  proposed 

as - -  i n  A l g e b r a  I1 i n  h i g h  s c h o o l .  A l l  r i g h t ?  A l l  i t  has 

i s  a  c o u p l e  o f  v a r i a b l e s  and i t  has a ma themat i ca l  

c o n v e n t i o n  c a l l e d  t h e  f a c t o r i a l .  No t  a n y t h i n g  t h a t  you 

wou ld  need a s t a t i s t i c a l  degree  t o  r e a l  1  y  t a l k  a b o u t .  SO, 

b a s i c a l l y ,  C s t a n d s  f o r  t h e  p r o b a b i l i t y  o f  would two  p e o p l e  

o r  t w o  randomly  matches f o r  t h a t ,  o r  f o r  t h a t  o c c u r r e n c e  t o  

happen a second t i m e  randomly .  And i n  my s c e n a r i o ,  I have 

20 boxes ,  wh i ch  i s  equa l  t o  t h e  M ,  N i s  t h e  number o f  

f i l l e d  boxes I asked t h e  two i n d i v i d u a l s  t o  f i l l  i n  t e n  

randomly ,  and t h e  f a c t o r i a l  w i t h  an e x c l a m a t i o n  p o i n t  means 

t h a t  number t i m e s  one l o w e r  t h a n  i t  and t i m e s  one l o w e r  

t h a n  i t ,  so  on and so f o r t h .  

So u s i n g  t h a t  e q u a t i o n ,  t h e  chance o f  t w o  

i n d i v i d u a l s ,  i f  I gave them 20 empty boxes a p i e c e  and asked 

them t o  f i l l  i n  t e n  randomly ,  t h e  chance o f  them h a v i n g  t h e  

same 20 boxes f i  1 l e d  i n  i n  t h e  same l o c a t i o n  i s  one i n  

184,756. A l l  r i g h t ?  I mean, t h a t ' s  what  t h a t  wou ld  l o o k  

l i k e .  Two - -  two o f  t h e  same s e t  o f  boxes w i t h  t h e  same 

e x a c t  t e n  boxes f i l l e d  i n .  

Now, l e t ' s  t a k e  t h i s  a  s t e p  even f u r t h e r .  I ask  

t h e  same two  i n d i v i d u a l s ,  I g i v e  them b o t h  empty 20 boxes,  

p l e a s e  f i l l  i n  t h e  - -  p l e a s e  shade i n  t e n ,  b u t  shade i n  t e n  

l i g h t l y  shaded and shade i n  - -  I mean, shade i n  some 

l i g h t l y  shaded and shade i n  some d a r k l y  shaded. What ' s  t h e  



p r o b a b i l i t y  t h a t  you t w o ,  o r  t h e  two  i n d i v i d u a l s  t h a t  I 

gave t h e  20 boxes t o ,  w i l l  have t h e  same e x a c t  l i g h t l y  and 

d a r k l y  shaded boxes i n  t h e  same p o s i t i o n ?  So you  t a k e  t h e  

p r o b a b i l i t y  t h a t  you  e s t a b l i s h e d  a l r e a d y  w i t h  p r o p o s i t i o n  

o r  c o n d i t i o n  1  and you w i l l  m u l t i p l y  i t  by two t o  t h e  t e n t h  

power .  Why? Because t e n  - -  t e n  boxes a t  t h e  t e n t h  power ,  

and t h e n  t h e r e ' s  t w o  p o s s i b i l i t i e s  i n  t h o s e  boxes ;  t h e r e ' s  

l i g h t l y  shaded o r  d a r k l y  shaded, two  t o  t h e  t e n t h  power,  

w h i c h  i s  equa l  t o  1 , 0 2 4 .  So we a l r e a d y  e s t a b l i s h e d  t h a t  

t h e  l o c a t i o n  o f  t h e  boxes was one i n  1 8 4 , 7 5 6 ,  m u l t i p l y  t h a t  

by 1 , 0 2 4 ,  and you have a  chance i n  one i n  189 ,190,144 t h a t  

two  i n d i v i d u a l s  w i l l  have t h e  e x a c t  same l i g h t l y  and d a r k l y  

shaded boxes .  T h a t ' s  what t h a t  wou ld  l o o k  l i k e .  

So now l e t ' s  add c o n d i t i o n  number 3 .  I ask  t h e  

same t w o  i n d i v i d u a l s ,  l i g h t l y  and d a r k l y  shaded, t o  do t e n  

boxes and add an X o r  a  Y i n  t h e r e ,  i n  t h o s e  l i g h t l y  and 

d a r k l y  shaded boxes .  A g a i n ,  t h e r e ' s  t w o  t y p e s  o r  two 

d i f f e r e n t  t h i n g s  t h a t  c o u l d  happen i n  t h o s e  boxes ,  e i t h e r  

an X o r  Y .  So, a g a i n ,  two  t o  t h e  t e n t h  power .  You t a k e  

t h e  p r o b a b i l i t y  f r o m  c o n d i t i o n  2 ,  w h i c h  was 189 ,190 ,144 ,  

m u l t i p l e  i t  by two  t o  t h e  t e n t h  power ,  w h i c h  i s  1 , 0 2 4 ,  and 

you have a  chance i n  193 ,730 ,707 ,456  t h a t  t h o s e  - -  t h a t  two  

i n d i v i d u a l s  w i  11 random1 y  p i c k  t h e  e x a c t  same boxes ,  have 

t h e  same amount - -  same shad ing  i n  t h o s e  boxes and have an 

X o r  Y .  



Now l e t ' s  b r i n g  t h i s  s i m p l i f i e d  s t a t i s t i c a l  

example i n t o  t h e  c o n t e x t  of  a  b u l l e t .  We have a  s i n g l e  

l a n d  impress ion  on a  b u l l e t  which we d i v i d e  i n t o  20 

l o n g i t u d i n a l  s e c t i o n s ,  and i n  t e n  o f  those  l o n g i t u d i n a l  

s e c t i o n s  a r e  randomly p laced  t e n  s t r i a t i o n s .  The chance o f  

two l a n d  impress ions on b u l l e t s  f rom d i f f e r e n t  weapons 

a c c i d e n t a l l y  matching based on t h a t  f i r s t  c o n d i t i o n  i s  one 

i n  184,756.  Now, i f  each o f  these s t r i a t i o n s  can have one 

o f  two p r o f i l e s ,  a  p o i n t e d  shape o r  a  square shape, then  

t h e  chance o f  two l a n d  impress ions f rom d i f f e r e n t  weapons 

a c c i d e n t a l l y  matching under these  c r i t e r i a  t u r n s  i n t o  one 

i n  189,190,144.  And i f  you add t h e  t h i r d  conven t ion  where 

s t r i a t i o n s  can be one o f  two w i d t h s ,  e i t h e r  t h i c k  o r  t h i n ,  

you have a  chance i n  one i n  193,730,707,456 o f  those 

s t r i a t i o n s  o c c u r r i n g  randomly i n  a  second gun. Okay? 

And t hen  t h i s  i s  an example o f  s t r i a e  markings 

f rom one l a n d  impress ion ,  and then  I j ux tapose  t h a t  nex t  t o  

t h e  boxes t h a t  we were u s i n g  as an example. And t h e r e ' s  

t h e  c l o s e  up o f  t h a t .  So t h i s  i s  a  c o n s e r v a t i v e  example. 

I n  r e a l i t y ,  t h e r e  w i l l  n o t  j u s t  be 20 p o s s i b l e  

p o s i t i o n s  f o r  s t r i a t i o n s  i n  t h e  l a n d  impress ion ,  b u t  t h e r e  

w i l l  be t e n s  t o  hundreds o f  p o s i t i o n s  f o r  s t r i a t i o n s .  

There w i l l  n o t  j u s t  be t e n  s t r i a t i o n s ,  b u t  once aga in ,  t ens  

t o  hundreds,  t h e  number on1 y  be ing  1  i m i t e d  by t h e  r e s o l v i n g  

power o f  microscope.  There w i l l  n o t  j u s t  be two p r o f i l e s ,  



t h e r e  w i l l  be t e n s  o f  p o s s i b i l i t i e s .  And t h e r e  w o n ' t  j u s t  

be two t y p e s  o f  w i d t h s ,  t h i c k  o r  t h i n ,  t h e r e  w i l l  be many 

l e v e l s  i n  between t h a t .  So t h e r e  wou ld  be a l s o  t e n s  of 

p o s s i b i l i t i e s  t h e r e .  And so i n  r e a l i t y ,  o u r  example would 

a c t u a l l y  o n l y  be a  sma l l  s e c t i o n  o f  t h a t  l a n d  i m p r e s s i o n .  

So j u s t  t a k i n g  t h e  one l a n d  i m p r e s s i o n  a l o n e ,  t h e  number 

becomes i n c r e d i b l y  v a s t .  I f  t h i s  i s  extended t o  t h e  

p o s s i b i l i t y  o f  f i n d i n g  two b u l l e t s  where a l l  t h e  l a n d  

i m p r e s s i o n s  match,  now, a g a i n ,  b u l l e t s  w i l l  n o t  j u s t  have 

one 1  and i mpressi  on,  t h e y  c o u l d  have f i v e  1  and i m p r e s s i  ons , 

t h e y  c o u l d  have s i x  l a n d  i m p r e s s i o n s ,  e i g h t  l a n d  

i m p r e s s i o n s .  I f  t h i s  i s  extended t o  t h e  p o s s i b i l i t y  o f  

f i n d i n g  two b u l l e t s  where a1 1  t h e  l a n d  impress ions  match, 

t h e n  t h e  number must be i n f i n i t e l y  l a r g e  and reach a  s t a t e  

where i t  i s  a  p r a c t i c a l  imposs i  b i l i t y  t h a t  two b u l l e t s  f rom 

d i f f e r e n t  weapons w i l l  have t h e  same p a t t e r n  o f  s t r i a t i o n s .  

So p r a c t i c a l  i m p o s s i b i l i t y  I t h i n k  i n  these  l a s t  c o u p l e  o f  

s l i d e s  i s  demonst ra ted  we1 1  . 

Q. And n o t  t o  p u t  you on t h e  s p o t  f o r  y o u r  math 

acumen, b u t  assume, as i n  t h i s  case ,  we have a  b u l l e t  wh ich  

M r .  Chapman has i d e n t i f i e d  as h a v i n g  been f i r e d  f rom t h e  

weapon, b u t  we a l s o  have a  she1 1  c a s i n g  wh ich  has been 

i d e n t i f i e d  as  hav ing  f i r e d  f rom t h i s  weapon, would t h a t  

math - -  wou ld  t h a t  i n c r e a s e  t h a t  number even more so? 

A .  Yes,  i t  e v e n t u a l l y  c o u l d ,  a1 though you wou ld  have 
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t o  somehow app l y  those  mathematics t o  t h e  cas ings  as w e l l .  

Q. Okay. S o t h e - -  

A .  But  f o r  more - -  once you add more too lmark  

imp ress i ons ,  t h a t  number becomes i n c r e a s i n g l y  b i gge r  and 

go ing  towards t h a t  p r a c t i c a l  i mpossi b i  1  i t y  . 

Q. R i g h t .  These numbers t h a t  we were t a l k i n g  about 

a r e ,  q u i t e  f r a n k l y ,  r i d i c u l o u s .  They ' r e  numbers t h a t  d o n ' t  

even e x i s t  i n  t h e  r e a l  w o r l d ,  y o u ' r e  s t a r t i n g  t o  t a l k  

about? 

A .  R i g h t .  For example, t h e r e ' s  n o t  t h a t  many guns i n  

t h e  w o r l d .  The re ' s  n o t  193,000,000,000 guns i n  t h e  w o r l d .  

Q. Y e t ,  b u t  d e s p i t e  t h a t ,  t h e  s tandard  o p i n i o n  

rendered by an examiner i n  t h e  f i e l d  i s  t h i s  o p i n i o n ,  

p r a c t i c a l  i mpossi b i  1  i t y ?  

A .  Yeah, t h e  p r a c t i c a l  i m p o s s i b i l i t y  t h a t  two b u l l e t s  

f rom d i f f e r e n t  weapons w i l l  have t h e  same p a t t e r n  o f  

s t r i a t i o n s .  A1 so,  a  reasonable degree o f  s c i e n t i f i c  

c e r t a i n t y .  T h i s  i s  t h e  reasonable degree.  

Q. R i g h t .  

A .  I t ' s  - -  t h e  p r o b a b i l i t i e s  a r e  ve r y  h i g h .  

Q. Okay. L e t ' s  move i n ,  t h e n ,  t o  t h e  a d m i s s i b i l i t y  

and conc lude .  

A .  Okay. So l a s t ,  b u t  no t  l e a s t ,  t h e  l a s t  s o r t  of 

t h r u s t  o f  my p r e s e n t a t i o n  where I ' l l  t a l k  about t h e  

t e s t a b i l i t y  o f  t h e  sc ience  o f  f i r e a r m  and t oo lma rk  
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i d e n t i f i c a t i o n ,  t a l k  about t h e  genera l  acceptance of t h e  

f i r e a r m  and t oo lma rk  i d e n t i f i c a t i o n ,  peer  r ev i ew ,  known o r  

p o t e n t i a l  e r r o r  r a t e s  t h a t  a r e  known - -  t h a t  a r e  o u t  t h e r e  

and maintenance o f  s tandards  and c o n t r o l s  . 

Q. And b a s i c a l l y  what y o u ' r e  do ing  he re  i s  a p p l y i n g  

t h e  Daubert  F rye  t e s t  t o  t h e  f i e l d  - -  

A .  C o r r e c t .  

Q. - -  t o  t h e  sc ience? 

A .  Yes. And go ing  by each o f  those prongs and - - and 

showing t h a t  f i r e a r m  and too lmark  i d e n t i f i c a t i o n  does 

f u l f i l l  them. 

So t h e  f i r s t  d e f i n i t i o n ,  t e s t a b i l i t y  i s  a  c r i t i c a l  

e v a l u a t i o n  process t h a t  suppor ts  o r  r e f u t e s  a  hypo thes i s .  

What ev idence e x i s t s  t o  suppor t  t h e  sc ience  o f  f i r e a r m  and 

too lmark  i d e n t i f i c a t i o n ?  There a r e  numerous e m p i r i c a l  and 

v a l i d a t i o n  s t u d i e s  o f  c o n s e c u t i v e l y  manufactured t o o l s  t h a t  

have been pub l i shed  over  t h e  pas t  5 0 - p l u s  years .  

Why consecu t i ve l y  manufactured t o o l s ,  you might  

ask .  Why i s  t h e  focus  on them? Because t h a t  i s  t h e  

s i t u a t i o n  where i f  t h e r e  was subc lass  ca r r yove r  o r  i f  t h e r e  

was a  p o t e n t i a l  f o r  i n d i v i d u a l  mark ings t o  be t h e  same, 

those would be i n  those s i t u a t i o n s  where a  t o o l  - -  a  work 

p i ece ,  l e t ' s  say a  s l i d e  t h a t  has a  breechface mark, i s  

made c o n s e c u t i v e l y  nex t  t o  another  one w i t h  t h e  same 

t o o l i n g ,  t h e  same v a r i a b l e s ,  a r e  t h e  same. A l l  t h e  same 
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t o o l i n g  i s  t h e r e ,  and t h e n  t h e  mark ings  w i l l  be made 

c o n s e c u t i v e l  y  on  d i f f e r e n t  i t e m s .  So an e v a l u a t i o n  of  

c o n s e c u t i v e l y  made p i e c e s  o f  a f i r e a r m  i s  i m p o r t a n t  because 

i t  e v a l u a t e s  - - i t  l o o k s  a t  t h e  s c e n a r i o  where t h e r e  i s  a  

most p o t e n t i a l  f o r  some s o r t  o f  a  c a r r y o v e r .  

Q . And I ' 11 s t o p  you t h e r e  j u s t  t o  ask you ,  i n  t h e  

h i s t o r y  o f  t h e  s c i e n c e ,  has t h e r e  e v e r  been a  case where 

two known f i r e a r m s ,  i f  you w i  11 , have produced i d e n t i c a l  - - 

two known independent  f i rearms have produced i d e n t i c a l  

b u l l e t  c a s i n g s ,  what have you? Has t h a t  eve r  happened? 

A .  I t  has  n o t  happened. 

Q. Okay. Now, as i t  r e l a t e s  t o  t h i s  i s s u e ,  where we 

t a l k e d  abou t  pub1 i c a t i o n s ,  t h i s  i s  a c t u a l l y  t h e  a r e a  i n  

wh ich  you a s s i s t e d  i n  a  p u b l i c a t i o n ;  c o r r e c t ?  

A .  T h a t  i s  c o r r e c t .  

Q . Okay. J u s t  v e r y  b r i e f l y  d e s c r i b e  f o r  t h e  Cour t  

how you a l l  pe r fo rmed  t h a t .  

A .  Okay. We a p p l i e d  f o r  a  f e d e r a l  g r a n t .  We 

r e c e i v e d  t h e  money t o  p e r f o r m  o u r  e v a l u a t i o n  o f  

c o n s e c u t i v e l  y  made Ruger b reech faces  . Okay? B a s i c a l l  y ,  we 

c o n t a c t e d  t h e  m a n u f a c t u r e r ,  had them produce t e n  

c o n s e c u t i v e l y  made s l i d e s  and c o n f i r m e d  t h r o u g h  a  l e t t e r  

t h a t  t h e  f i n a l  b r o a c h i n g  o p e r a t i o n s  o f  t h a t  b reech face  was 

done i n  a  c o n s e c u t i v e  manner. And a l s o  gave us o t h e r  

m a n u f a c t u r i n g  i n f o r m a t i o n  about  t h a t .  



We r e c e i v e d  t h o s e  s l i d e s  i n  o u r  l a b o r a t o r y  and 

t h e n  we made t e s t s ,  l o t s  o f  t e s t s .  The i d e a  o f  o u r  

r e s e a r c h  p r o j e c t  was t o  send t e s t  m a t e r i a l s  t o  eve ry  

f i r e a r m  and t o o l m a r k  examiner  t h a t  - -  t h a t  i s  c u r r e n t l y  

w o r k i n g  i n  t h e  U n i t e d  S t a t e s .  And we used t h e  AFTE 

membership t o  - -  t o  ask  them t o  v o l u n t e e r  t o  t a k e  t h i s .  

I n  t h e  end, I'll f a s t  f o r w a r d  a  l i t t l e  b i t ,  a f t e r  

we s e n t  o u t  o u r  t e s t s ,  and t h e  t e s t s  were b a s i c a l l y  made up 

o f  15 unknown c a s i n g s ,  and t h e n  t e n  s e t s  o f  known c a s i n g s ,  

one f rom each o f  t h e  s l i d e s ,  okay ,  and t h e  examiner was 

asked t o  e v a l u a t e  t h e  knowns t o  t h e  - -  t o  t h e  unknowns and 

t h e n  f i l l  o u t  an answer sheet  and t h e n  send t h a t  back i n .  

I t  was b l i n d  i n  t h e  f a c t  t h a t  t h e y  had no i d e a ,  o r  no one 

i n  t h a t  p a r t i c u l a r  l a b o r a t o r y  had any i d e a  what t h e  c o r r e c t  

answer i s .  

A f t e r  a  p e r i o d  where we s e n t  t h e s e  o u t  and 

examiners  pe r fo rmed  t h i s  t e s t ,  we t h e n  t o o k  t h e  answer 

shee ts  and t h e n  comp i l ed  them. I n  t h e  end,  we had 217 

p a r t i c i p a n t s  and we genera ted  an e r r o r  r a t e  f rom t h a t ,  and 

I'll cover  t h a t  i n  a  l a t e r  s l i d e .  B u t  t h a t  was t h e  g i s t  o f  

my v a l i d a t i o n  s t u d y  o r  a  v a l i d a t i o n  s t u d y  t h a t  I was a  

c o - a u t h o r  on and how t h a t  was pe r fo rmed .  And - -  

Q . And i t  proved what? 

A .  And i t  showed t h a t  even when s l  i d e s  a r e  made 

c o n s e c u t i v e l y ,  t r a i n e d  f i r e a r m  and t o o l m a r k  examiners can 

ESQUIRE REPORTING, I N C .  - STUART & FORT PIERCE,  FLORIDA 



i d e n t i f y  these  cas ings  back t o  a  p a r t i c u l a r  s l i d e .  The 

reason why we concluded t h a t  i s  because we had a  ve ry  l ow  

e r r o r  r a t e .  

Q . And t h i s  consecu t i ve  manu fac tu r ing  s tudy  i s  n o t  

t h e  o n l y  one t h a t ' s  eve r  been conducted;  c o r r e c t ?  

A .  R i g h t .  I h a v e a  l i s t i n g  o f  severa l  o f  them. 

Q. Go ahead and j u s t  r a t t l e  them o f f .  

A ,  Okay. So w e ' l l  t a l k  about  these  s t u d i e s ,  o r  a t  

l e a s t  ment ion  them. So t h e r e  have been severa l  consecu t i ve  

manufac tur ing  s t u d i e s ,  and one t y p e  was w i t h  c u t  r i f l i n g  i n  

gun b a r r e l s .  L u t z  w i t h  t h e i r  c u t  r i f l i n g  consecu t i ve l y  

made b a r r e l s  i n  1970, Skol rood i n  ' 7 5 ,  Brown & Bryant  i n  

' 9 5 ,  Brundage i n  ' 9 8 ,  M i l l e r  i n  2000, Hamby i n  2009. 

There was a l s o  consecu t i ve  manufacture s t u d i e s  f o r  

f o rged  r i f l i n g  o r  r i f l i n g  t h a t  has been, i n s t e a d  o f  a  gang 

broach,  t h a t  has been used t o  i m p a r t  r i f l i n g ,  a  b u t t o n  

p rocess ,  perhaps,  where a  b u t t o n  i s  p u t  th rough  t h e  b a r r e l ,  

a  b a r r e l  t h a t  i s  s l i g h t l y  sma l l e r  than  t h e  b u t t o n  and t hen  

t h e  r i f l i n g  i s  impar ted  i n  t h a t  way. Murdock looked a t  

c o n s e c u t i v e l y  made b u t t o n  r i f l e s  i n  ' 8 1 ,  H a l l  i n  ' 8 3 ,  Ma t t y  

i n  ' 8 5 .  

And then  DeFrance looked  a t  e l ec t r ochem ica l  

r i f l i n g  i n  2003. E lec t rochemica l  r i f l i n g  i s  used by a  few 

manufac turers ,  Smith & Wesson be ing  one o f  them t o  i m p a r t  

r i f l i n g .  B u t t o n i n g ,  b u t t o n  r i f l i n g  and c u t  r i f l i n g  a re  



more t y p i c a l  . 

A l s o ,  those were j u s t  on b a r r e l s .  I n  o t h e r  words, 

on - -  on t h e  e v a l u a t i o n  o f  b u l l e t s  t h a t  a r e  f i r e d  th rough 

these c o n s e c u t i v e l y  manufactured b a r r e l s .  There have a l s o  

been severa l  s t u d i e s  1  ook i  ng a t  o t h e r  f i rearms'  components, 

i . e . ,  Ma t t y  l ooked  a t  Raven breechfaces i n  ' 84 ,  Bunch & 

Murphy looked  a t  Glock breechfaces i n  2003, Coffman looked 

a t  Remington b o l t  f aces  i n  2003, Lyons looked  a t  Caspian 

e x t r a c t o r s  i n  2009, Fadul looked a t  Glock EBIS b a r r e l s ,  

which i s  a  p a r t i c u l a r  t y p e  of  b a r r e l  used f o r  o n l y  l aw  

enforcement i n  2011, and t hen  S t o i l o f f ,  Fadu l ,  Hernandez 

and G u l a t i  l ooked  a t  Ruger breechfaces i n  2011. Hernandez, 

t h a t ' s  - -  t h a t ' s  me. 

There a l s o  have been consecu t i ve  manufacture 

s t u d i e s  on t o o l s ,  a l l  r i g h t ?  C h i s e l s  were done by F lynn i n  

' 5 7 ,  s c rewd r i ve r s  by Burd & Gi lmore i n  ' 6 8 ,  Butcher & Pugh 

b o l t  - -  l ooked  a t  b o l t  c u t t e r s  i n  ' 7 5 ,  R e i t z  l ooked  a t  

d r i l l  b i t s  i n  1975, Watson looked  a t  k n i v e s  i n  ' 7 8 ,  Cassidy 

looked  a t  p l i e r s  i n  ' 8 0 ,  T u i r a  l ooked  a t  kn i ves  i n  ' 8 2 ,  Van 

Di j k  l ooked  a t  s t e e l  stamps i n  ' 8 5 ,  Eckerman looked a t  

I . .  c h i s e l s  i n  2002, Thompson & Wyant l ooked  a t  kn i ves  i n  2003 

and Clow looked  a t  a c t u a l l y  t h e  same s e t  o f  kn i ves  t h a t  

Thompson & Wyant eva lua ted  i n  2005. 

And b a s i c a l l y ,  a l l  of these consecu t i ve  

manufacture s t u d i e s ,  i t  was - -  these t e s t s  were made w i t h  



known and unknowns and examiners  would p e r f o r m  t h e s e  t e s t s  

and i t  was seen t h a t  even though t h e s e  i t e m s  were 

c o n s e c u t i v e l y  manu fac tu red ,  t h e y  were s t i l l  making 

i d e n t i f i a b l e  marks t o  - -  t o  t h e  p a r t i c u l a r  t o o l .  And 

because - -  

Q .  And t h a t ' s  because t h e  conce rn  i s  t h a t  a  

c o n s e c u t i v e l y  manufac tu red  t o o l  i s  t h e  most 1  i k e l  y  t o o l  t o  

c r e a t e  s i m i l a r  p o i n t s  o f  i d e n t i f i c a t i o n ?  

A .  T h a t  i s  c o r r e c t .  

Q .  Okay. 

A .  A n d - -  

Q .  And you - -  

A .  - -  even i n  t h i s  c o n s e c u t i v e  s c e n a r i o ,  t h e y  - -  i t  

was f o u n d  t h a t  t h e r e  was v e r y  l o w e r  e r r o r  r a t e s  and - -  and 

showing t h a t  examiners  c a n ,  i n d e e d ,  make i d e n t i f i c a t i o n s  t o  

c o n s e c u t i v e l y  manufac tu red  i t e m s .  

Q .  Okay.  

A .  Now, t h e s e  s t u d i e s  were s p e c i f i c  t o  p a r t s  o f  t h e  

f i r e a r m .  So, t h e y  wou ld  o n l y  be s t r i c t l y  f o r  t h e  

b r e e c h f a c e  o r  s t r i c t l y  f o r  t h e  e x t r a c t o r ,  s t r i c t l y  f o r  t h e  
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f i r i n g  p i n  o r  s t r i c t l y  f o r  t h e  b a r r e l .  A l l  r i g h t ?  And 

t h e n  same t h i n g  w i t h  t h e s e  t o o l s .  

So, a  summary o f  t h e  e m p i r i c a l  r e s e a r c h .  These 

s t u d i e s  have been found  t o  s u p p o r t  p r o p o s i t i o n  2 .  And I ' l l  

summarize p r o p o s i t i o n  2 ,  t h a t  i n c i d e n t  t o  m a n u f a c t u r e ,  



d i f f e r e n t  w o r k i n g  s u r f a c e s  w i  11 have an i d e n t i f i a b l e  mark,  

and t h a t  i s  because o f  c h i p  f o r m a t i o n  and t h e  s l o w  wear o f  

t h e  t o o l  t h a t ' s  making t h a t  i m p r e s s i o n  i n  t h a t  i n t e r a c t i o n  

o f  t h a t  t o o l  w i t h  t h o s e  c h i p s  i n  - -  i n  a  r a p i d  m o t i o n .  

There  i s  gene ra l  acceptance i n  f i r e a r m  and 

t o o l m a r k  i d e n t i f i c a t i o n .  A l l  r i g h t ?  What i s  gene ra l  

acceptance? I t ' s  app rova l  by a  p a r t i c u l a r  a u t h o r i t a t i v e  

body o f  a  t e c h n i q u e  o r  methodo logy .  I n  a d d i t i o n  t o  t h e  

f o r e n s i c  s c i e n c e  community , numerous c o l  1  eges and 

u n i v e r s i t i e s  have cou rses  i n  f i rearm and t o o l  mark 

i d e n t i f i c a t i o n .  Funding o f  s c i e n t i f i c  r e s e a r c h  i n  t h e  a r e a  

o f  f i r e a r m  and t o o l m a r k  i d e n t i f i c a t i o n  has been g r a n t e d  t o  

r e s e a r c h e r s  o u t s i d e  t h e  f i r e a r m  and t o o l m a r k  community,  i n  

t h e  f i e l d s  o f  academia, f o r  example, and f i r e a r m  and 

t o o l m a r k  i d e n t i f i c a t i o n  has been accepted  i n  c o u r t  

t e s t i m o n y  f o r  a lmos t  90 y e a r s .  

H e r e ' s  a  l i s t i n g  o f  s c h o o l s  t h a t  have a  component 

o f  f i r e a r m  and t o o l m a r k  c r i t e r i a .  

Here  a r e  g r a n t  programs t h a t  i s s u e  monies f o r  

r e s e a r c h  i n  t h e  f i e l d  o f  f i r e a r m  and t o o l m a r k  

i d e n t i f i c a t i o n ,  w i t h i n  t h e  s c i e n c e  o f  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n .  T h e r e ' s  t h e  N a t i o n a l  I n s t i t u t e  o f  J u s t i c e ,  

AGIS i n  B r u s s e l  s ,  t h e  Canadian P o l  i c e  Research Cen t re .  

The e a r l i e s t  f i  rearm and t o o l  mark cases where 

t h e r e  was s i d e - b y  - s i d e  m i c r o s c o p i c  compar ison .  T h e r e ' s  t h e  
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S t i e l o w  case  i n  1917,  t h e  S a c c o - V a n z e t t i  case i n  1921,  

S t a t e  v .  C l a r k  case  i n  1930 r e l a t e d  t o  t o o l m a r k s  and 

showing t h a t  t h i s  s c i e n c e  has been used i n  c o u r t  f o r  t h e  

p a s t  90 y e a r s .  

And o u r  s c i e n c e  i s  a l s o  p e e r  r e v i e w e d  and t h e r e ' s  

a  p u b l  i c a t i o n  p r o c e s s .  There  i s  an e v a l u a t i o n  o f  - - we1 1  , 

t h e  d e f i n i t i o n  o f  pee r  r e v i e w  and p u b l i c a t i o n s  i s  t h e  

e v a l u a t i o n  o f  a  c o l l e a g u e ' s  r e s e a r c h .  And t h e r e  a r e  

s e l e c t e d  p e e r  r e v i e w e d  j o u r n a l s  where  r e s e a r c h  o f  f i r e a r m  

and t o o l m a r k  e x a m i n a t i o n s  a r e  p u b l i s h e d .  One o f  t h e s e  

j o u r n a l s  i s  t h e  A s s o c i a t i o n  o f  F i r e a r m  & Too lmark  

Examiners ,  AFTE J o u r n a l  , i t ' s  been around s i n c e  1969.  I t  ' s  

a  q u a r t e r l y  j o u r n a l  t h a t  - -  t h a t  p u b l i s h e s  r e s e a r c h  and 

pape rs  and - -  and v a l i d a t i o n  s t u d i e s  i n  t h e  f i e l d .  T h e r e ' s  

t h e  Amer ican Academy o f  F o r e n s i c  S c i e n c e s ,  and t h e y ' v e  

p u b l i s h e d  t h e  J o u r n a l  o f  F o r e n s i c s  Sc iences  s i n c e  19 - -  

s i n c e  c i r c a  1942 .  T h e r e ' s  a1 so  t h e  I n t e r n a t i o n a l  

A s s o c i a t i o n  F o r  I d e n t i f i c a t i o n .  They p u b l  i s h  t h e  J o u r n a l  

o f  F o r e n s i c  I d e n t i f i c a t i o n .  I t ' s  been around s i n c e  1988. 

Q. L e t ' s  j u s t  - -  

A .  Each o f  t h e s e  p e e r  r e v i e w e d  a r t i c l e s  - -  go ahead. 

Q. We've g o t  a r t i c l e s r n a r k e d  f o r  i d e n t i f i c a t i o n .  A r e  

some o f  t h e s e  a r t i c l e s  t h a t  have been p u b l i s h e d  i n  t h e s e  

j o u r n a l s  and have been pee r  rev iewed?  

A .  C o r r e c t ,  t h e y  a r e .  
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Q. A l l  r i g h t .  Go ahead. 

A ,  Okay. Now, l e t ' s  move i n t o  e r r o r  r a t e s .  E r r o r  

r a t e  i s  t h e  f requency  a t  wh ich  one d e v i a t e s  f rom a  c o r r e c t  

s t a n d a r d .  E r r o r s  can occu r  f rom a  number o f  sources and 

may r e s u l t  i n  a  f a l s e  p o s i t i v e  e r r o r  o r  a  f a l s e  n e g a t i v e  

e r r o r .  Ano the r  name f o r  a  f a l s e  p o s i t i v e  i s  f a l s e  

i n c l u s i o n  and a n o t h e r  name f o r  a  f a l s e  n e g a t i v e  i s  a  f a l s e  

e x c l  u s i  o n .  

These a r e  t h e  e r r o r  r a t e s  o r  l i s t i n g  o f  e r r o r  

r a t e s  f r o m  some o f  t h e s e  v a l i d a t i o n  s t u d i e s .  Brundage i n  

' 9 8  r e p o r t e d  no e r r o r s  f r o m  h i s  v a l i d a t i o n  s t u d y .  Hamby & 

Thorpe i n  2001 a l s o  r e p o r t e d  no e r r o r s .  Bunch & Murphy i n  

2003 a l s o  r e p o r t e d  no e r r o r s .  Thompson & Wyant under k n i f e  

s t u d y  r e p o r t e d  a  0 . 7 8  p e r c e n t  e r r o r .  Smi th  i n  2005 

r e p o r t e d  no e r r o r s .  Orench i n  2005 r e p o r t e d  no e r r o r s .  

Hamby, Brundage & Thorpe r e p o r t e d  an e r r o r  r a t e  o f  

0 .0712 p e r c e n t .  Lyons i n  2009 r e p o r t e d  1 . 2  p e r c e n t  e r r o r  

r a t e  on e x t r a c t o r s .  And Fadul i n  2011 r e p o r t e d  a  0 . 4  

p e r c e n t  e r r o r  r a t e  on h i s  EBIS b a r r e l  s t u d y .  S t o i l o f f ,  

Fadul , Hernandez, t h a t ' s  me, and G u l a t i  r e p o r t e d  a  0 .0636 

p e r c e n t  e r r o r  on t h e i r  b reechface s t u d y  on t h e  p i s t o l s .  

Q. Were t h o s e  e r r o r  r a t e s  b roken  down t o  

d i f f e r e n t i a t e  between fa1  se p o s i t i v e  and f a 1  se n e g a t i v e ?  

A .  No, t h e s e  were m i s i d e n t i f i c a t i o n .  T h a t ' s  what 

t h e s e  e r r o r  r a t e s  show. 
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Q .  Okay. 

A .  A t  l e a s t  - -  I know t h a t  f o r  a  f a c t  i n  my case. 

Q .  Okay. 

A .  I r e a l l y  d o n ' t  know f o r  a  f a c t  i n  every o t h e r  

case. 

Q .  Okay. 

A .  But  I know i t ' s  a  general convent ion t h a t  

m i s i d e n t i f i c a t i o n s  would be an e r r o r .  But  a l s o  a  f a l s e  

exc lus ion  cou ld  be,  t oo .  

Q. R i g h t .  

A .  I don ' t know what t h e  o the rs  d i d .  

So, I t a l k e d  about t h e  v a l i d a t i o n  s t u d i e s .  These 

v a l i d a t i o n  s t u d i e s  have been taken by t r a i n e d  f i r e a r m  and 

t o o l  mark examiners.  

T h e r e ' s  a1 so an e n t i t y  c a l l e d  C o l l a b o r a t i v e  

Tes t i ng  S e r v i c e ,  CTS. A l l  r i g h t ?  'They're a  company t h a t  

makes p r o f i c i e n c y  t e s t s  and s e l l s  them t o ,  say, a  c r ime 

l a b o r a t o r y  so t h a t  they  can g i v e  a p r o f i c i e n c y  t e s t  t o  an 

examiner and then t h a t  examiner performs h i s  t e s t .  They 

g i v e  t h e  r e s u l t s  i n t o  t h e  q u a l i t y  system and t h a t  r e s u l t  i s  

then g i v e n  t o  CTS and then they w i l l  e va lua te  f o r  c o r r e c t  

responses. 

CTS w i l l  s e l l  t h e i r  t e s t  t o  anyone. T h e y ' l l  s e l l  

them t o  c r ime  l a b o r a t o r i e s ,  t h e y ' l l  s e l l  them t o  lawyers ,  

t h e y ' l l  s e l l  them t o  academia, and d i f f e r e n t  e n t i t i e s  w i l l  
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use t h e s e  f o r  d i f f e r e n t  reasons .  A l l  r i g h t ?  

So, what I ' m  t r y i n g  t o  show i s  t h a t  t h e s e  e r r o r s  

a r e  - -  a r e  s l i g h t l y  skewed h i g h e r  as a  r e s u l t  o f  - -  o f  

n o n - t r a i n e d  examiners  o n l y  u s i n g  them. 

And I wou ld  a l s o  l i k e  t o  m e n t i o n  t h a t  CTS, o r  t h e  

C o l l a b o r a t i v e  T e s t i n g  S e r v i c e s  has  i s s u e d  a  memorandum, if 

you wi  11 , e x p l a i n i n g  t h a t  t h e i  r e r r o r  r a t e s  cannot  be used 

t o  - - t o  e v a l u a t e  t h e  e r r o r  r a t e  o f  any one p a r t i c u l a r  

f i e l d .  They use e r r o r  r a t e s  f o r  - -  I mean - -  I mean, t h e y  

make t e s t s  f o r  t r a c e ,  t h e y  make t e s t s  f o r  DNA, t h e y  make 

t e s t s  f o r  f i r e a r m  and t o o l m a r k  i d e n t i f i c a t i o n .  Bu t  t h e s e  

e r r o r  r a t e s  a r e  f r o m  o u r  p a r t i c u l a r  f i e l d  and anyone c o u l d  

have t a k e n  them, and CTS has a l s o  s a i d  you c a n ' t  use them. 

(1. So why d i d  you p u t  i t  i n  he re?  

A .  I j u s t p u t  i t i n h e r e t o s h o w t h a t  - -  l i k e s o m e  

d e t r a c t o r s ,  i f  you w i l l ,  o f  t h e  f i e l d  have ment ioned t h e s e .  

B u t  anyone can t a k e  t h e s e ,  j u s t  s o  you  know, and so t h e r e ' s  

a  skewed e r r o r  t h a t ' s  h i g h e r .  

Q. So why - -  

A .  Whereas, s t u d i e s  a r e  nea r  one p e r c e n t  o r  l e s s  t h a n  

one p e r c e n t  o r  no e r r o r s  r e p o r t e d  a t  a l l .  These a r e  

skewed - -  

. I f  I o r d e r e d  a k i t  f r o m  CTS, t o o k  t h e  t e s t ,  send 

i n  t h e  r e s u l t s ,  you bombed i t  on e v e r y  1  eve1 , t h a t  would be 

i n c l u d e d  i n  e r r o r  r a t e s ?  
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A .  That  would - -  t h a t  i s  c o r r e c t .  

Q. Okay. But I t h i n k  I can g e t  t h e  c l a s s  

c h a r a c t e r i s t i c s  done, so I d o n ' t  have t o  wo r r y  about i t .  

A l l  r i g h t ,  go ahead. 

A .  Bes ides,  t h e  p r e s e n t a t i o n  teaches t h a t .  

So i n  summary, f i r e a r m  and too lmark  i d e n t i f i c a t i o n  

meets t h e  r e l i a b i l i t y  s tandard  p u t  f o r t h  by t h e  Frye 

s tandard  because i t  i s  g e n e r a l l y  accepted,  i t  i s  t e s t a b l e ,  

i t  i s  peer rev iewed,  has known e r r o r  r a t e s  and i t  does 

m a i n t a i n  s tandards  and c o n t r o l s .  Oh, I skipped my 

s tandards  and c o n t r o l s .  I ' m  s o r r y .  

The s tandards  and c o n t r o l s  i s  t h e  es tab l i shment  

and maintenance o f  o p e r a t i o n a l  g u i d e l i n e s  and p r o t o c o l s  f o r  

conduc t ing  a n a l y t i c a l  t e s t i n g  and m o n i t o r i n g  qua1 i t y  

assurance and c o n t r o l s .  

We've touched upon t h i s  w i t h  t h e  ASCLDILAB, b u t  

these a r e  r e p r e s e n t a t i v e  documents t h a t  se rve  as t h e  

s tandards  and c o n t r o l s  f o r  t h e  sc ience  o f  f i r e a r m  and 

t o o l  mark examina t ion .  There i s  agency t e c h n i c a l  p r o t o c o l s ,  

so I n d i a n  R i v e r  and Miami -Dade w i  11 have SOPS t h a t  w i  11 

d i c t a t e  t h e  p r o t o c o l s  t h a t  an examiner w i l l  undergo when 

do ing  an examina t ion  and h e ' l l  f o l l o w  t hose .  There ' s  a  

s c i e n t i f i c  work ing  group f o r  f i r e a r m  and too lmark  

i d e n t i f i c a t i o n  c a l l  ed SWGGUN. The re ' s  a1 so severa l  AFTE 

g u i d e l i n e s  and s tandards  t h a t  a r e  o u t  t h e r e .  One i s  a  



T e c h n i c a l  Procedures  Manual ,  Theo ry  o f  I d e n t i f i c a t i o n ,  

G l o s s a r y  and t h e  AFTE T r a i n i n g  Manual , t h e r e ' s  an ASCLDILAB 

C r i t e r i a  Manual and a l s o  t h e  I S 0  17025 s t a n d a r d  t h a t  i s  

used i n  ASCLDILAB I n t e r n a t i o n a l  f o r  conformance o f  t h e  

p r o t o c o l s  t h a t ' s  used b y  1  a b o r a t o r i e s .  

Q . Okay. And t h i s  i s  j u s t ,  a g a i n ,  a  summary - - 

A .  A  r e g u r g i t a t i o n  o f  t h e  NAS r e p o r t  b r i n g i n g  i t  back 

f u l l  c i r c l e .  A t  no t i m e  does t h i s  r e p o r t  say t h a t  t h e  

s c i e n c e  i s  i n v a l i d .  I t  g i v e s  recommendat ions t o  p e r f o r m  

more r e s e a r c h ,  f o r  l a b o r a t o r i e s  t o  p u r s u e  a c c r e d i t a t i o n  and 

f o r  i n d i v i d u a l  examiners  t o  seek c e r t i f i c a t i o n .  And - -  

Q .  And, a g a i n ,  j u s t  f o r  t h e  r e c o r d ,  t h e r e  i s  no 

q u e s t i o n  t h a t  t h e  s c i e n c e  t h a t  i s  f i r e a r m  and t o o l m a r k  

e x a m i n a t i o n  i s  g e n e r a l  1  y  accep ted  w i t h i n  t h e  f i r e a r m  and 

t o o l m a r k  e x a m i n a t i o n  community? 

A .  R i g h t ,  t h e r e  i s  no q u e s t i o n .  

MR. BAKKEDAHL: F i n a l l y ,  Judge,  j u s t  f o r  t h e  

r e c o r d ,  I wou ld  o f f e r  i n t o  e v i d e n c e  S t a t e ' s  

E x h i b i t  1 ,  w h i c h  i s  compr ised  o f  t h e  m a j o r i t y  o f  

t h e  s t u d i e s  o f  - -  t h a t  t h e  w i t n e s s  r e f e r r e d  t o .  

I t ' s  a  compos i t e  o f  52 i n d i v i d u a l  v a l i d a t i o n  

s t u d i e s  conduc ted  i n  t h e  a r e a  o f  f i r e a r m  and 

t o o l m a r k  e x a m i n a t i o n s .  A g a i n ,  t h i s  i s  f o r  t h e  

r e c o r d .  

And t h e n  a  c o m p i l a t i o n  i n  S t a t e ' s  E x h i b i t  2  o f  
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128 a r t i c l e s  p l u s  11 books w r i t t e n  i n  t h e  area o f  

f i rearm and t o o l  marks examina t ion ,  b a s i c a l l  y  

compr is ing  t h e  h i s t o r y  o f  - -  

THE COURT: Does t h e  Defense have any o b j e c t i o n  

t o  those  be ing  admi t ted  f o r  purposes o f  t h i s  

hear ing?  

MS. VROD: Judge, I ' m  s o r r y ,  I w i l l  o b j e c t ,  

though.  And I would j u s t  l i k e  t o  no te  f o r  t h e  

r e c o r d  t h a t  we've rece i ved  a b s o l u t e l y  no cop ies  of  

what i s  in tended t o  be i n t r oduced  i n t o  evidence by 

t h e  S t a t e .  

And a l s o ,  i f  we a r e  go ing  t o  conduct t h i s  

accord ing  t o  t h e  e v i d e n t i a r y  r u l e s  t h a t  t h e  S t a t e  

i s  sugges t ing ,  t h a t  these  s c i e n t i f i c  a r t i c l e s  would 

n o t  be admiss ib le .  They would on1 y  be usable on 

Cross-Examinat ion o f  an expe r t  and would no t  be 

admi s s i  b l  e  t o  b o l s t e r  h i s  o p i n i o n  on D i r e c t  

Examinat ion.  So I t h i n k  w h a t ' s  good f o r  t h e  goose 

i s  good f o r  t h e  gander. 

MR. BAKKEDAHL: I t h i n k  - -  

THE COURT: Ms. Vrod - -  okay, M r .  Bakkedahl,  

r e a l  qu ick1 y and 1 ' 1  1  make a  d e c i s i o n .  

MR.  BAKKEDAHL: I t h i n k  t h e  w i t ness  has 

i n d i c a t e d  t h a t  he re1 i ed upon these a r t i c l e s ,  

p e r i o d i c a l s ,  books, summaries and so f o r t h  i n  
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f o r m u l a t i n g  h i s  o p i n i o n s .  They suppor t  t h e  sc ience 

and t hey  would be adm iss i b l e  f o r  purposes o f  t h e  

Frye h e a r i n g  . 

THE COURT: A l l  r i g h t ,  I ' l l  o v e r r u l e  t h e  

o b j e c t i o n .  W e ' l l  make them a p a r t  o f  t h e  r eco rd  

a d m i s s i b l e  f o r  purposes o f  t h i s  F rye  hea r i ng  on t h e  

i s s u e .  That  d o e s n ' t  mean t h e y ' r e  admiss ib le  a t  t h e  

t r i a l .  

M r .  Bakkedahl ,  any o t h e r  ques t ions?  

MR. BAKKEDAHL: No, s i r ,  no f u r t h e r  ques t i ons .  

THE COURT: Ms. V rod ,  any Cross-Examinat ion ,  

p l  ease? 

Recognize,  p lease ,  we have t h e  j u r o r s  w a i t i n g  

f o r  u s .  

MS. VROD: I d i d n ' t  hear  you.  I ' m  s o r r y ,  

Judge? 

THE COURT: I s a i d  recogn ize  t h a t  we have t h e  

j u r o r s  on u s .  

MS. VROD: I do recogn ize  t h a t ,  Judge. 

THE COURT: Go ahead, ma'am. 

CROSS-EXAMINATION 

BY MS. VROD: 

Q . Okay. M r .  Hernandez, f i r s t  o f  a1 1 ,  you graduated 

w i t h  a  masters i n  f o r e n s i c  sc ience  i n  2004; i s  t h a t  

c o r r e c t ?  



A .  That  i s  c o r r e c t ,  Masters o f  Science i n  f o r e n s i c  

sc ience i n  2004. 

Q. And t h a t  was f rom John Jay ;  i s  t h a t  c o r r e c t ?  

A .  That i s  c o r r e c t .  

Q . Okay. And you a l s o  taugh t  t h e r e  f rom,  what was 

i t ,  2002 t o  2005 as an ad junc t  p ro fesso r?  

A .  That i s  c o r r e c t .  

Q. And i n  t h e  course o f  t ime  t h a t  you were e i t h e r  a  

s tuden t  o r  an ad junc t  p ro fesso r  a t  t h a t  schoo l ,  o r  a c t u a l l y  

they  o v e r l a p ,  a r e  you f a m i l i a r  w i t h  Adina Schwartz? 

A .  I d i d  n o t  know he r  a t  t h e  t i m e  t h a t  I was i n  

schoo l ,  b u t  l a t e r  on I read some o f  he r  a f f i d a v i t s .  

Q. Okay. And who i s  Adina Schwartz? 

A .  Again,  I d o n ' t  know e x a c t l y ,  b u t  she apparen t l y  

works a t  John Jay ,  bu t  n o t  i n  t h e  sc ience  department 

where - -  where I was a  s tuden t .  

Q. Okay. And she works a t  John Jay i n  t h a t  she ' s  a  

p ro fesso r  t h e r e ,  a  f u l l  p r o f e s s o r ;  i s  t h a t  c o r r e c t ?  

A .  She 's  a  p r o f e s s o r ,  b u t  no t  i n  t h e  sc ience 

department .  

Q. Okay. Do you know what department she ' s  i n  f rom 

your read ing  any o f  her  a f f i d a v i t s ?  

A .  Something t h a t  I ' m  - -  h o n e s t l y ,  I r e a l l y  d o n ' t  

know, b u t  I know i t  - -  i t ' s  one o f  t h e ,  maybe, c r i m i n a l  

j u s t i c e  departments,  b u t  t h a t ' s  j u s t  a  guess. 
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Q . Okay. The a f f i d a v i t s  o f  her  t h a t  you ' ve  read have 

been accepted i n  c o u r t ;  i s  t h a t  c o r r e c t ?  Given her  

e x p e r t i s e  i n  a  c e r t a i n  a r e a ;  i s  t h a t  c o r r e c t ?  

A. I t  depends on what you mean by " e x p e r t i s e . "  

Q. W e l l ,  t h a t ' s w h a t  I ' m a s k i n g  you.  

Which a f f i d a v i t s  o f  hers have you read? 

A. I d o n ' t  know t h e  names o f f  t h e  t o p  o f  my head. 

Q. Okay. And you haven ' t  b rought  them w i t h  you? 

A . I d o n ' t  have them here ,  no.  

Q. And when - -  these a f f i d a v i t s ,  f rom your 

r e c o l l e c t i o n ,  t hey  purpor ted  t o  be a f f i d a v i t s  o f  an exper t  

i n  what e x p e r t i s e ?  

A .  I f  I remember c o r r e c t l y ,  Adina Schwartz mentions 

t h a t  she i s  an exper t  i n  t h e  - -  i n  t h e  rev iew o f  l i t e r a t u r e  

i n  f i r e a r m  and too lmark  i d e n t i f i c a t i o n .  However, she i s  

no t  a  f i r e a r m  and too lmark  examiner. 

Q. Okay. App l i cab le  o f  t h a t ,  you s a i d  t h a t  you 've  

t e s t i f i e d  t e n  t imes p r e v i o u s l y ;  i s  t h a t  c o r r e c t ?  

A. That i s  c o r r e c t .  

Q. And t h a t ' s  a l l  been i n  Miami -Dade S t a t e  Cour t ;  i s  

t h a t  c o r r e c t ?  

A. That i s  c o r r e c t .  Oh, and once i n  f ede ra l  c o u r t .  

Q. And t h e  t ime  t h a t  you were i n  f e d e r a l  c o u r t  and 

t h e  n i n e  t imes i n  S t a t e  Cour t ;  am I c o r r e c t ?  

A. That i s  c o r r e c t .  



a. Were t hey  - -  were you employed by t h e  Miami -Dade 

Pol i c e  Department? 

A .  Yes. 

Q. And a l l  o f  those  t e n  t i m e s ,  you were t e s t i f y i n g  as 

an e x p e r t  f o r  t h e  S ta te?  

A .  I n  those  t e n  t imes ,  yes .  

Q. And d i d  you ever  t e s t i f y  a t  any hea r i ng  t h a t  was 

denominated as e i t h e r  a  F r ye  hea r i ng  o r  a  Daubert hear ing? 

A .  No. 

Q . So y o u ' v e  never been c a l l e d  upon t o  t e s t i f y  as an 

e x p e r t  i n  t h e  sc ience  pe r  se;  c o r r e c t ?  

A .  W e l l ,  as a  - -  I ' m  n o t  su re  how t o  answer t h a t .  As 

a  - -  as a  f i r e a r m  and too lmark  examiner ,  when - -  when I ' m  

c a l l e d  as an expe r t  w i t n e s s ,  i t ' s  because o f  t h e  sc ience  

t h a t  - -  t h a t  I have, and I'll d e s c r i b e  t h a t  t o  t h e  Cou r t ,  

t o  t h e  j u r y  and I ' l l  h i t  upon many elements o f  t o d a y ' s  

p r e s e n t a t i o n  upon t h e  t a l k  o f  whatever a n a l y s i s  was - -  was 

done and whatever conc lus ions  were rendered.  

. Okay. 

A .  But  as f a r  as t h e  F r ye  h e a r i n g ,  t h i s  i s  my f i r s t  

F rye  h e a r i n g .  

Q . Now, as f a r  as t h e  Powerpoint  t h a t  you presented 

t o  t h e  Cour t  t oday ,  was t h a t  prepared f o r  c o u r t  today o r  

have you presented t h a t  p r e v i o u s l y ?  

A .  I - -  I prepared t h a t  f o r  t h i s  F r ye  h e a r i n g .  And 



f o r  - -  and i t  c o u l d  - -  has many a p p l i c a t i o n s .  I mean, I 

c o u l d  use t h a t  f o r  t e a c h i n g  and f o r  any t r a i n e e s  t h a t  come 

t o  o u r  l a b o r a t o r y  now, b u t  i t  d i d  n o t  e x i s t  p r i o r  t o  t h i s  

c o u r t  h e a r i n g  . 

Q . Okay. And was i t  e v e r  pee r  rev iewed? 

A .  I t  was pee r  rev iewed  by f e l l  ow f i r e a r m  and 

t o o l m a r k  examiners  t h a t  work i n  my l a b o r a t o r y .  

Q. Okay. 

A .  Oh, and a l s o  t h e  I n d i a n  R i v e r  Cr ime L a b o r a t o r y .  

Q . SO you came up - -  

A .  And - -  I ' m s o r r y .  

Q. No, n o ,  no ,  f i n i s h  y o u r  s t a t e m e n t .  

A .  Yes.  I j u s t  wanted t o  p o i n t  o u t  t h a t  t h i s  

p r e s e n t a t i o n  i s  a v a i l a b l e  on t h e  SWGGllN s i t e .  Now, you 

c o u l d  add t o  t h a t  p r e s e n t a t i o n ,  and I have,  b u t  I d i d n ' t  

r e a l l y  t a k e  a n y t h i n g  away f r o m  i t .  

So by i t  b e i n g  pee r  rev iewed ,  t h e r e ' s  d e f i n i t e l y  a  

m a j o r i t y  o f  my p r e s e n t a t i o n  t h a t  has been pee r  rev iewed by 

hundreds o f  f i r e a r m  and t o o l m a r k  examiners  t h a t  have v iewed 

t h e  SWGGUN s i t e  and opened up  t h i s  p r e s e n t a t i o n .  

Q . We1 1  , 1  e t  me ask  you t h i s :  What i s  a  pee r  

rev iewed a r t i c l e  i n  t h e  J o u r n a l ?  

A .  I t  means t h a t  i t  i s  a  r e v i e w  o f  work by a  

c o l  1  eague. 

Q. Okay. And t h a t ' s  p r e p u b l i c a t i o n ;  i s  t h a t  c o r r e c t ?  

ESQUIRE REPORTING, I N C .  - STUART & FORT P IERCE,  FLORIDA 



A .  I t  c o u l d  be p r e p u b l i c a t i o n ,  b u t  i t  cou ld  a l s o  be 

post  p u b l i c a t i o n .  

Q. Okay. 

A .  Whereas - -  

Q. W a i t ,  w a i t ,  w a i t ,  w a i t .  

A .  Okay. 

Q. Y o u ' r e  n o t  meaning t o  suggest t h a t  by your 

up load ing  t h i s  Powerpoint i n t o  t h e  SWGGUN s i t e  t h a t ,  t h a t  

i t ' s  by any means peer rev iewed i n  a  sense t h a t  you s a i d  

t h a t  something i s  a  peer rev iewed a r t i c l e  i n  a  j o u r n a l ,  a re  

you? 

A .  My p a r t i c u l a r  Powerpoint o r  t h e  Powerpoint t h a t  

a l ready  e x i s t e d ?  

MR. BAKKEDAHL: Judge, I ' m  go ing t o  o b j e c t  - -  

BY MS. VROD: 

Q. No, 1 mean - -  

MR. BAKKEDAHL: Excuse me. I ' m  go ing  t o  o b j e c t  

because she asked him was i t  peer rev iewed.  He 

d i d n ' t  o f f e r  t h a t .  I mean, she asked him. He 's  

s imp l y  say ing  i n  a  t e c h n i c a l  sense, yes .  

THE COURT: What 's your o b j e c t i o n ?  T e l l  me 

your  o b j e c t i o n .  

MR. BAKKEDAHL: Her - -  t h e  o b j e c t i o n  i s  t h a t  

t h e  ques t ions  a re  m is lead ing  and i r r e l e v a n t .  

THE COURT: I ' l l  o v e r r u l e  t h e  o b j e c t i o n .  
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Go ahead and f i n i s h  y o u r  answer ,  p l e a s e .  

Now, l e t  me j u s t  t e l l  you a l l  some th ing .  If 

t h i s  i s n ' t  g o i n g  t o  g e t  done t i m e l y ,  t h e n  w e ' r e  

g o i n g  t o  f i n i s h  t h e  s e l e c t i o n  and t h e n  w e ' r e  g o i n g  

t o  f i n i s h  t h i s  a f t e r w a r d s .  

Okay. Go ahead. 

THE WITNESS: Cou ld  you  p l e a s e  r e p e a t  t h e  

q u e s t i o n ?  

BY MS. VROD: 

Q. Okay. L e t  me b r e a k  i t  down i n t o  p a r t s .  

A .  s u r e .  

Q. Okay. When you were - -  when we i n  - -  when 

f o r e n s i c  s c i e n t i s t s ,  o r  any s o r t  o f  s c i e n t i s t s ,  speak o r  

any s o r t s  o f  e x p e r t s  i n  any f i e l d  speak abou t  a  pee r  

r e v i e w e d  a r t i c l e  i n  a  j o u r n a l ,  t h a t ' s  an a r t i c l e  t h a t  i s  

s u b m i t t e d  t o  p e e r  r e v i e w  and t h e n  t h e  p e e r  r e v i e w  i s  t a k e n  

i n t o  c o n s i d e r a t i o n  f o r  e d i t i n g ,  changes ,  amendments i n  t h e  

a r t i c l e  p r i o r  t o  i t  b e i n g  p u b l i s h e d  as a  p e e r  rev iewed  

a r t i c l e ;  i s  t h a t  f a i r  t o  say? 

A .  R i g h t ,  t h a t  i s  f a i r  t o  s a y .  

Q. Okay. 

A .  ~ u t  - -  

Q .  N O W - -  

A .  - -  p e e r  r e v i e w  d o e s n ' t  j u s t  end t h e r e .  Peer 

r e v i e w  i s  a  - -  
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Q. I t ' s  a  c o n t i n u i n g  - -  

A .  - - an e v o l v i n g  t h i n g ,  as any good sc ience w i l l  

have. And a f t e r  i t ' s  pub l i shed ,  i f  t h e r e ' s  any 

s c i e n t i s t  - -  t h a t  now i t ' s  opened up t o  a  broader audience, 

t h e r e  c o u l d  be f i n d i n g s  t h a t  c o u l d  make t h a t  s tudy b e t t e r  

o r  - -  o r  r e f u t e  c e r t a i n  t h i n g s .  And so peer rev iew i s  a  

cont inuous , e v o l v i n g  t h i n g  . 

But  what y o u ' r e  say ing ,  r i g h t ,  p r i o r  t o  

p u b l i c a t i o n ,  t h e r e  i s  a  peer r e v i e w .  

Q. Okay. Now, l e t ' s  t a l k a b o u t  - -  I b e l i e v e  t h a t  you 

t a l k e d  abou t ,  and c o r r e c t  me i f  I 'm wrong, you go t  a  s i n g l e  

g r a n t  o r  two g ran t s?  

A .  TWO. ~ u t - -  

Q. And what - -  

A .  - -  l e t  me go back t o  t h e  peer rev iew o f  t h e  

s l i d e s .  The s l i d e s  were downloaded f rom t h e  SWGGUN s i t e ,  

bu t  SWGGUN i s  made up o f  severa l  f i r e a r m  and too lmark  

examiners. I b e l i e v e  i t ' s  approx imate ly  15 o f  them. And 

they - -  t h e y  made t h i s ,  and i t ' s  - -  so t h e  one t h a t  e x i s t s  

was peer rev iewed p r i o r  t o  me t a k i n g  i t  and adding t o  i t .  

Q. Okay. So you b a s i c a l l y  t o o k  p r e e x i s t i n g  

Powerpo in ts ,  compi led t h e m w i t h  your  a  - -  w i t h  - -  f rom 

SWGGUN, compi led them w i t h  your a d d i t i o n s  i n t o  t he  

Powerpoint t h a t  you showed us today? 

A .  One Powerpo in t ,  t h e  one f rom SWGGUN, and then I 



made some addi  t i  ons . 

Q . Okay. F a i r  enough. 

Now, as f a r  as t h e  two g r a n t s  t h a t  you were g i v e n ,  

one had t o  do w i t h  t h e  s t u d y ,  t h e  v a l i d a t i o n  s tudy  t h a t  you 

were t a l k i n g  abou t ;  r i g h t ?  

A .  C o r r e c t ,  t h e  Ruger s l i d e s .  

Q . Okay. And t h e  second g r a n t  was w i t h  r e f e rence  

t o  - -  was a c t u a l l y  spawned by t h e  - -  t h e  p u b l i c a t i o n  t h e  

NAS r e p o r t ;  c o r r e c t ?  

A .  No. Both  o f  them were - - were t h e  same - - 

e s s e n t i a l l y  t h e  same g r a n t ,  s o l i c i t a t i o n  came o u t  and we 

a p p l i e d  two resea rch  papers i n t o  t h i s  one s o l i c i t a t i o n  and 

we were awarded two awards. One was f o r  t h e  Ruger s t u d y ,  

t h e  second one was t o  eva lua te  t e n  c o n s e c u t i v e l y  made Glock  

b a r r e l s .  

Q. Okay. 

A .  And so t h a t ' s  t h e  second one. So bo th ,  i n  e f f e c t ,  

were as a r e s u l t  o f  NAS. 

Q. Okay. T h a t ' s  what I ' m  d r i v i n g  a t ,  okay? 

So when w e ' r e  t a l k i n g  abou t ,  and you heard t h e  

S t a t e  has no o b j e c t i o n  t o  us p u t t i n g  i n  t h e  NAS r e p o r t  on 

s t r e n g t h e n i n g  f o r e n s i c  sc i ence ,  t h e  p a t h  fo rward  i n t o  t h e  

ev idence,  do you agree t h a t  t h a t  r e p o r t  i s  a u t h o r i t a t i v e ?  

A .  A u t h o r i t a t i v e  no t  i n  t h e  sense o f  what t h e y  were 

tasked  t o  do .  They were tasked t o  l o o k  a t  f i r e a r m  and 



toolmark examinat ion - -  o r  n o t  j u s t  f i r e a r m  and too lmark  

:xam. They were tasked t o  l o o k  a t  a l l  f o r e n s i c  sc iences 

and g i v e  a  c l e a r  pa th  on how t o  improve f o r e n s i c  sc ience .  

Q .  Okay. 

A .  A l l  r i g h t ?  So - -  and t h e i r  charge wasn ' t  r e a l l y  

completed a t  a l l  . They g i v e  recommendations, bu t  then they  

d o n ' t  g i v e  any way t o  r e a l l y  f i x  those  t h i n g s .  

Q . Okay. But t h e  recommendations gave r i s e  t o  your 

g e t t i n g  fund ing  f o r  c o n t i n u i n g  research t o  b e t t e r  t h e  f i e l d  

t h a t  y o u ' r e  i n ;  i s  t h a t  c o r r e c t ?  

A .  I t ' s  my unders tand ing t h a t  because o f  t h a t  r e p o r t ,  

monies d i d  become ava i  1  a b l e  f o r  f u r t h e r  research.  

Q . Okay. Now, as f a r  as t h e  - - t h e  A s s o c i a t i o n  o f  

F i  rearm & Tool mark Examiners , AFTE , t h e  acronym, you s a i d  

y o u ' r e  a  member t h e r e ;  i s  t h a t  c o r r e c t ?  

A .  That i s  c o r r e c t .  

Q . Okay. Now, what i s  necessary i n  o rde r  t o  become a  

member o f  AFTE? 

A .  Okay. You have t o  f i l l  o u t  an a p p l i c a t i o n .  You 

need t o  g e t  a  l e t t e r  o f  recommendation f rom t h r e e  examiners 

o r  t h r e e  members t h a t  a re  c u r r e n t l y  - -  

Q .  Three c u r r e n t  members t h a t  a r e  - -  

A .  Three c u r r e n t  members t h a t  a r e  i n  good s tand ing ,  

and you have t o  d e r i v e  t h e  m a j o r i t y  o f  your s a l a r y  from 

be ing  a  f i rearm and too lmark  examiner. 
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Q. Okay. 

A . And you cou ld  a1 so be a  t e c h n i c a l  adv i so r  i f  you 

d o n ' t  d e r i v e  your  f u l l  s a l a r y  from be ing  - -  f rom f i r e a r m  

and too lmark  examinat ion,  you cou ld  become a  t e c h n i c a l  

a d v i s o r ,  as w e l l .  The re ' s  d i f f e r e n t  avenues t o  membership. 

Q . Okay. And i s  t h e r e  any requ i rement  o f  any s o r t  o f  

c o l l  ege diploma? 

A .  A t  t h i s  t i m e ,  I ' m  - -  I ' m  n o t  a  hundred percent  

sure i f  t h a t  i s  now p a r t  o f  - -  o f  t h e  c r i t e r i a ,  bu t  I 

know - -  I c a n ' t  say if i t  i s  o r  i s n ' t ,  b u t  I t h i n k  i t  i s .  

Q. Okay. But y o u ' r e  no t  sure? 

A .  I ' m  n o t  su re .  

Q. Okay. 

A ,  D u r i n g - -  

Q . When d i d  you become a  member o f  AFTE? 

A .  I became a  member, 1  e t  ' s  see,  I t h i n k  i t  was 2006. 

Q. A n d a t  t h e t i m e  t h a t  y o u a p p l i e d  i n 2 0 0 6 ,  w a s a  

h igh  school d ip loma a  requ i rement ,  o r  a  c o l l e g e  diploma? 

A .  I ' m n o t  s u r e i f  a c o l l e g e d i p l o m a w a s a  

requirement t hen ,  o r  even i s  now. 

Q. Okay. Now, you a l s o  s a i d  t h a t  you were c e r t i f i e d  

by AFTE; i s  t h a t  c o r r e c t ?  

A .  C o r r e c t ,  i n  t h e  area o f  f i r e a r m  and too lmark  

examinat ion.  

Q. Okay. So t h a t ' s  - -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

24 

25 

A .  R i g h t .  

Q .  So t h a t ' s  something a l l  members a r e  n o t  c e r t i f i e d ;  

i s  t h a t  c o r r e c t ?  

A .  C o r r e c t .  I t ' s  a  v o l u n t a r y  program t h a t  you 

v o l u n t e e r  t o  t a k e  t h e  c e r t i f i c a t i o n  t e s t  o r  s i t  f o r  t h e  

c e r t i f i c a t i o n  t e s t ,  and t hen  l a t e r ,  upon successfu l  

comp le t ion  o f  t h a t  t e s t ,  a  p r a c t i c a l  exam. 

Q .  And t h e  c e r t i f i c a t i o n  t e s t  i n v o l v e s  you l o o k i n g  a t  

some known exemplars? I t ' s  a  p r a c t i c a l  exam; i s  t h a t  

c o r r e c t ?  

A ,  W e l l ,  f i r s t  i t ' s  a  w r i t t e n  exam w i t h  - -  

Q. I 'm concerned - -  i f  you c o u l d  - - I understand t h a t  

i t ' s  p a r t i a l l y  w r i t t e n  and p a r t i a l l y  p r a c t i c a l .  Can 

y o u j u s t - -  

A .  C o r r e c t .  You f i r s t  have t o  pass t h e  w r i t t e n  exam 

and t hen  t h e  p r a c t i c a l  exam i s  y o u ' r e  g i ven  a  s e t  o f  

unknowns and knowns and asked t o  eva lua te  them. 

Q .  And w h a t ' s  t h e  pass r a t e ?  

L e t  me rephrase t h a t .  How many do you need t o  g e t  

c o r r e c t  o f  however o f  t h e  s e t  o f  what y o u ' r e  g i ven  i n  o rde r  

t o  pass t h e  exam and - -  

A .  You need t o  g e t  a l l  o f  them c o r r e c t .  

Q .  You need t o  g e t  every  s i n g l e  one c o r r e c t ?  

A .  Yeah, you have t o  - -  you need t o  - - you cannot 

have a  m i s i d e n t i f i c a t i o n .  



Q . O f  how many i s  t h a t ?  

A .  You c a n ' t  have any m i s i d e n t i f i c a t i o n .  

Q . No, bu t  how many examples a re  you g iven? How many 

i d e n t i f i c a t i o n s  a r e  you asked t o  l o o k  a t ?  

A .  I d o n ' t  remember o f f  t h e  t o p  my head. Anywhere 

f rom, I guess, a t  most t e n ,  maybe f i v e ,  b u t  I ' m  n o t  su re .  

. Okay. Now, you a l s o  t a l k e d  about hav ing a  second 

examiner who would - -  i t ' s  r e q u i r e d  i n  - -  when y o u ' r e  i n  a  

c r e d i t e d  l a b ,  y o u ' r e  r e q u i r e d  t o  have a  second examiner 

come and l o o k  a t  what you ' ve  done and v e r i f y  t h a t  you 've  

n o t  made any e r r o r s ;  i s  t h a t  c o r r e c t ?  

A .  A second examiner w i l l  v e r i f y  t h e  work t o  see t h a t  

t h e r e ' s  a  t r u e  i d e n t i f i c a t i o n  t h e r e .  I t ' s  a  v e r i f i c a t i o n  

process and a  good p r a c t i c e  th rough  l a b o r a t o r y  p r o t o c o l .  

Q . And i n  Miami -Dade, where you c u r r e n t l y  p r a c t i c e ,  

i s  t h a t  a  b l  i nd v e r i f i c a t i o n ?  

A .  B l i n d  i n  what sense? 

Q. Do you know - -  when you a r e  c a l l e d  upon t o  do a  

second o p i n i o n ,  do you know what t h e  f i r s t  o p i n i o n  was, 

match o r  no match? 

A .  No. You ' r e  asked t o  p lease  eva lua te  something, 

and you d o n ' t  r e a l l y  know why y o u ' r e  s i t t i n g  down a t  f i r s t  

and you eva lua te  i t .  And then  - -  then i f  you agree w i t h  

what you see on t h e  - -  on t h e  comparison microscope,  

t h e r e ' s  an area i n  t h e  case f i l e  f o r  your i n i t i a l s  as t h e  
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v e r i f i e r .  

Q .  So y o u ' r e  g i ven  t h e  e n t i r e  case f i l e  t o  eva lua te ;  

i s  t h a t  c o r r e c t ?  

A .  Not a t  t h a t  p o i n t ,  no .  Y o u ' r e  g i ven  t h e  ev idence 

t o  e v a l u a t e .  

Q . Are you g i ven  t h e  r e p o r t  o f  t h e  p r i o r  examiner? 

A .  The r e p o r t  h a s n ' t  even been w r i t t e n  y e t  because 

i t ' s  - -  t h e  examina t ion  i s  c u r r e n t l y  happening, so .  

Q . Are  you aware o f  t h e  p r i o r  examiner ' s  conc lus ions? 

A .  No. You - -  sometimes you m igh t  be ,  b u t  g e n e r a l l y ,  

no .  You w i l l  s i t  down and l o o k  and e v a l u a t e  f o r  you rse l f  

and then  you w i l l  l o o k  a t  t h e  f i n d i n g  o f  t h e  examiner and 

y o u ' l l  agree o r  d i sag ree .  But  i t ' s  u s u a l l y  agree.  

Q . Okay. Do you know who W i l l i a m  Tob in  i s ?  

A .  I don'  t know h i  m persona l  1  y  . I know he w ro te  an 

a f f i d a v i t .  

Q .  Okay. P r i o r  t o  your  invo lvement  i n  t h i s  case,  had 

you read  an a f f i d a v i t  o f  h i s  o r  a f f i d a v i t s  o f  h i s  t h a t  were 

i n t r oduced  i n  c o u r t  i n  any o t h e r  cases? 

A .  I read  f u l l y  t h i s  a f f i d a v i t ,  and t h i s w a s  r e a l l y  

t h e  f i r s t  t i m e  t h a t  I - -  I knew o f  W i l l i a m  Tob in .  

Q .  Okay. So you 've  never read a n y t h i n g  p r i o r ?  

A .  I have heard t h e  name and knew t h a t  he was a  - -  a  

person o u t  t h e r e  t h a t  w ro te  c r i t i c a l l y  o f  - -  about ou r  

f i e l d ,  b u t  I had n o t  read any th i ng  o f  h i s .  
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Q .  Okay. Okay. As f a r  as - -  j u s t  g i v e  me one 

m inu te .  

The AFTE concedes, as d i d  you i n  your  Powerpo in t ,  

t h a t  t h i s  - -  t h a t  t h e r e ' s  some element o f  s u b j e c t i v i t y  i n  

what you a re  propounding as a  sc ience ;  c o r r e c t ?  

A .  A b s o l u t e l y .  S u b j e c t i v e  d e t e r m i n a t i o n  i s  made 

on - -  on an o b j e c t i v e  examina t ion .  

Q . Okay. And t h e  AFTE a1 so has conceded t h a t  t h e r e  

a r e  many u n a r t i c u l a t e d  s tandards  and no s t a t i s t i c a l  

f ounda t i on  f o r  e s t i m a t i o n  o f  e r r o r  r a t e s ;  i s  t h a t  c o r r e c t ?  

A .  I d o n ' t  know what you mean by t h a t .  B a s i c a l l y ,  

t h e  v a l i d a t i o n  s t u d i e s  se rve  as t h e  known e r r o r  r a t e s  

because, f o r  example, I d o n ' t  know what y o u ' r e  e x a c t l y  

t r y i n g  t o  say.  You c a n ' t  app ly  - -  

Q .  Do you have a  copy - -  

A .  - -  t h e  s t a t i s t i c s  pe r  se t o  s t r i a t i o n s .  I t  

d o e s n ' t  work t h a t  way. I t  d o e s n ' t  - -  you have t o  eva lua te  

mark ings every  gun ever  made. 

Now, i f  you mean t h a t  way, no ,  you c a n ' t  app ly  

s t a t i s t i c s  i n  t h a t  sense. I f  you mean t h e  e r r o r  r a t e s ,  

i t ' s  t h e  e r r o r  r a t e s  f rom these c o n s e c u t i v e l y  matching 

i t ems  t h a t  - -  t h a t  a r e  used t o  t a l k  about  t h e  e r r o r s  i n  our  

f i e l d .  

. Okay. I ' m r e a l l y  q u o t i n g f r o m  - -  I d o n ' t  k n o w i f  

you have a  copy o f  t h e  NAS r e p o r t  w i t h  you.  
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A .  I do n o t  have one w i t h  me, no .  

Q . Okay. We1 1 ,  one o f  t h e  quotes I wanted t o  p o i n t  

your a t t e n t i o n  t o  i s  t h a t  " t h e  d e c i s i o n  o f  t h e  too lmark  

examiner remains a  s u b j e c t i v e  d e c i s i o n  based on 

u n a r t i c u l  a ted  s tandards and no s t a t i s t i c a l  founda t ion  f o r  

e s t i m a t i o n  o f  e r r o r  r a t e s . "  

Do you understand t h a t  s tatement? 

A .  I heard t h a t  s ta tement ,  b u t  b a s i c a l l y ,  t h e  - -  t h e  

s u b j e c t i v e  de te rm ina t i on  i s  n o t  u n s c i e n t i f i c ,  and I r e a l l y  

d o n ' t  know what t h e  committee members a r e  r e f e r r i n g  t o  i n  

t h e  second p o r t i o n  o f  your quo te .  

Q. Do you know any o f  t h e  committee members who have 

c rea ted  o r  were p a r t  o f  t h e  c r e a t i o n  o f  t h e  NAS r e p o r t ?  

A .  I do n o t  know any o f  them p e r s o n a l l y ,  no.  

Q. Okay. Do you know any o f  them by name such t h a t  

you would be a b l e  t o  t e l l  us whether t hey  a re  a u t h o r i t a t i v e  

i n  t h e i r  s tatements? 

A .  I know one by name, an i n d i v i d u a l  D r .  Jay Siege1 . 

Q . Okay. And a re  h i s  s ta tements  - -  would h i s  

c o n t r i b u t i o n s  t o  t h e  r e p o r t  be a u t h o r i t a t i v e ?  

A .  A u t h o r i t a t i v e  i n  what sense? 

Q. W e l l ,  i s  he - - w h a t  f i e l d  i s  he - -  does he p u r p o r t  

t o  be an e x p e r t  i n ?  

A .  I d o n ' t  - -  I k n o w h e ' s a p r o f e s s o r .  I b e l i e v e  - -  

now, aga in ,  you asked me by name, and so I ' l l  g i v e  you t h e  
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l i t t l e  i n f o r m a t i o n  I have on t h e  man. He ' s  a  pro fessor  

t h a t  works a t  a  school  i n  Ind iana  and he was one o f  t he  

committee members. 

Q. And he - -  i t ' s  l i s t e d  him as a  p ro fesso r  i n  t h e  

f o r e n s i c  and i n v e s t i g a t i v e  sc iences program a t  I nd iana  

U n i v e r s i t y ,  Purdue U n i v e r s i t y .  Does t h a t  r e f r e s h  your 

r e c o l  1  e c t i  on? 

A .  y e s .  

Q. Okay. And would you cons ider  him an exper t  i n  h i s  

f i e l d ?  

A .  I d o n ' t  know h i s  personal  qua1 i f i c a t i o n s ,  so I 

d o n ' t  know what e x a c t l y  t h a t  means. I have never read any 

s t u d i e s  f rom - -  f rom t h e  i n d i v i d u a l .  I know he was 

se lec ted  f o r  t h i s  commit tee,  and t h a t ' s  r e a l l y  a l l  I know. 

, Okay. J u s t  one l a s t  ques t i on .  The Na t i ona l  

Academies of Science o r  Academy o f  Sciences,  do you know - -  

can you t e l l  us what t h a t  i s ?  

A .  I t ' s  an e n t i t y  t h a t  - -  t h a t  i s  charged sometimes 

by t h e  government t o  maybe eva lua te  c e r t a i n  t h i n g s ,  b u t  I 

d o n ' t  know - - I d o n ' t  have a  prepared d e f i n i t i o n  f o r  you. 

Q. Okay. Does i t  r e f r e s h  your r e c o l l e c t i o n  t h a t  i t  

was upon t h e  a u t h o r i t y  o f  a  c h a r t e r  g ran ted  t o  t h a t  

o r g a n i z a t i o n  by t h e  Congress i n  1863,  t h e  Academy had a  

mandate r e q u i r i n g  i t  t o  adv ise  t h e  f e d e r a l  government on 

s c i e n t i f i c  and t e c h n i c a l  ma t t e r s ,  and such mandate s t i l l  



e x i s t s ?  Does t h a t  r e f r e s h  y o u r  r e c o l l e c t i o n ?  

A .  R i g h t ,  t h a t  sounds abou t  r i g h t .  

MS. VROD: Okay. I have n o t h i n g  f u r t h e r .  

MR. BAKKEDAHL: One l a s t  q u e s t i o n ,  and I 

promise  i t  ' s one q u e s t i o n .  

THE COURT: W e ' l l  see .  

REDIRECT EXAMINATION 

BY MR. BAKKEDAHL: 

Q .  The Defense a t t o r n e y  asked you i f  you p r e v i o u s l y  

t e s t i f i e d  i n  a F r y e  h e a r i n g ,  and y o u r  answer was? 

A .  T h i s  i s  my f i r s t  F r y e  h e a r i n g .  

Q. R i g h t ,  because we d o n ' t  have t h e s e ?  

THE COURT: T h a t ' s  two q u e s t i o n s .  

BY MR. BAKKEDAHL: 

Q .  I s  t h a t  r i g h t ?  

THE COURT: Three q u e s t i o n s .  

MR. BAKKEDAHL: A l l  r i g h t .  N o t h i n g  f u r t h e r .  

THE COURT: A n y t h i n g  f u r t h e r ?  

THE WITNESS: My u n d e r s t a n d i n g  i s  t h a t  t h e y  a r e  

n o t  common. 

MR. BAKKEDAHL: N o t h i n g  f u r t h e r ,  Judge. 

THE COURT: Okay. You a l l  a r e  f i n i s h e d  w i t h  

him? 

M r .  Bakkedah l ,  he can s t e p  down? 

MR. BAKKEDAHL: Yeah. 
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THE COURT: Miss V r o d ,  y o u ' r e  f i n i s h e d  w i t h  

M r .  Hernandez? 

MS.  VROD: Yes.  

THE COURT: Thank you ,  s i r ,  v e r y  much f o r  you r  

t e s t i m o n y .  

THE WITNESS: Thank you.  

MR. BAKKEDAHL: I have no f u r t h e r  ev idence,  

Your Honor .  

THE COURT: Ms. V rod ,  y o u r  comments as t o  

M r .  T o b i n ' s  documents, whether  I shou ld  t a k e  

j u d i c i a l  n o t i c e  o f  them o r  n o t  a n d / o r  any comments 

on t h e  F r y e  i s s u e ?  

MS. VROD: Judge, I w i l l  - -  I t h i n k  t h a t  o u r  

m o t i o n  speaks f o r  i t s e l f  as f a r  as t h e  F r y e  i s s u e  

i s  concerned and I n e e d n ' t  e l a b o r a t e  f u r t h e r .  I 

know we spoke about  i t  p r e v i o u s l y  a t  a  p r e v i o u s  

h e a r i n g  d u r i n g  wh ich  we were a r g u i n g  whether  o r  n o t  

a  F r y e  h e a r i n g  s h o u l d  be conducted  i n  t h i s  case.  

As f a r  as whether o r  n o t  you shou ld  t a k e  

j u d i c i a l  n o t i c e ,  I would suggest  t o  Your Honor t h a t  

I do b e l i e v e  t h a t  Your Honor can t a k e  j u d i c i a l  

n o t i c e  and i t  would be t h e  p e r m i s s i v e  j u d i c i a l  

n o t i c e  v a r i e t y ,  n o t  t h e  mandatory j u d i c i a l  n o t i c e ,  

and I know t h a t  t h e  S t a t e  was n o t  o b j e c t i n g  t o  a  

l a c k  o f ,  q u o t e ,  unquote ,  t i m e l y  enough n o t i c e  and I 



t h i n k  t h a t  t h e  a f f i d a v i t  i s  - -  I understand t h a t  

t h e  S t a t e  i s  o b j e c t i n g  on hearsay grounds. I do 

b e l i e v e  t h a t  a  p r e l i m i n a r y  h e a r i n g ,  such as a  Frye 

h e a r i n g ,  such as a  suppress ion h e a r i n g ,  t h a t  t h e  - -  

t h e  e v i d e n t i a r y  r u l e s  a re  suspended, no t  

n e c e s s a r i l y  comple te ly  suspended, b u t  re laxed  such 

t h a t  a l l  t h e  necessary i n f o r m a t i o n  can reach Your 

Honor. And I t h i n k  t h a t  i n  o r d e r  f o r  t h e  

i n f o r m a t i o n  t o  reach Your Honor, t h a t ' s  t h e  reason 

why we were p u t t i n g  i n  t h e  Tob in  a f f i d a v i t .  I t  has 

been rece i ved  by o the r  c o u r t s .  

As Your Honor knows, we had o r i g i n a l l y  had 

M r .  Tobin l i s t e d  i n  t h i s  case a long w i t h  Miss 

C a r r i  qu i  r y  and M r .  Spi egel  man on Monday, t h e  f i r s t  

day t h a t  we had been i n  t h e  j u r y  s e l e c t i o n ,  t h i s  

pas t  Monday. They - -  we rece i ved  a  myster ious 

e - m a i l  f rom M r .  Tob in  say ing  t h a t  he would no 

l o n g e r  be a b l e  t o  t e s t i f y  f o r  us nor  would h i s  

co l leagues ,  and we have d i l i g e n t l y  been t r y i n g  t o  

g e t  somebody t o  come i n  and g i v e  Your Honor l i v e  

t es t imony ,  however, t o  no a v a i l .  

So because t h a t ' s  t h e  - -  t h e r e ' s  c e r t a i n l y  an 

i s sue  which was demonstrated by t h e  f a c t  t h a t  t h e  

S t a t e  went t o  such l eng ths  i n  o rde r  t o  p u t  t h e  

reco rd  on b e f o r e  Your Honor, and t o  avo id  any 



d e r e l i c t i o n  by Defense i n  t h a t  t h a t ' s  t h e  ev idence 

t h a t  we have,  w e ' r e  a s k i n g  Your Honor t o  - -  however 

you want t o  denominate i t ,  t a k e  j u d i c i a l  n o t i c e  o f  

i t ,  l o o k  a t  i t ,  c o n s i d e r  i t  so  t h a t  Your Honor can 

reach  Your H o n o r ' s  o p i n i o n  as t o  t h e  F r y e  h e a r i n g .  

THE COURT: A l l  r i g h t .  I s  i t  t h e  De fense ' s  

p o s i t i o n  t h a t  t h e  documents p r o v i d e d  by M r .  T o b i n ,  

a t  l e a s t  t h e  one t h a t ' s  been p r e s e n t e d  t o  me t h a t ' s  

uns igned  a n d l o r  u n n o t a r i z e d ,  t h a t  t h a t  c o n s t i t u t e s  

an a f f i d a v i t ?  

MS. VROD: I t ' s  an uns igned and u n n o t a r i z e d  

a f f i d a v i t .  I mean, u n f o r t u n a t e l y ,  we t r i e d  t o  

s o l i c i t  M r .  T o b i n ' s  s i g n a t u r e  and a f f i r m a t i o n  o r  

swear ing  i n t o  t h e  a f f i d a v i t  and we were u n r e p l i e d  

t o .  

I would  submi t  as an o f f i c e r  o f  t h e  c o u r t  t h a t  

I b e l i e v e  t h a t  i t  has been s u b m i t t e d  i n  i t s  s i g n e d  

and a f f i r m e d  t o  o r  sworn t o  v e r s i o n s  i n  o t h e r  

c o u r t s  o f  t h e  U n i t e d  S t a t e s ,  be i t  S t a t e  o r  

F e d e r a l ,  and as such ,  f o r  - -  we a r e  a s k i n g  Your 

Honor t o  t a k e  j u d i c i a l  n o t i c e  and t o  a s s i g n  t o  i t  

wha teve r  w e i g h t  Your Honor deems i s  a p p r o p r i a t e .  

THE COURT: A l l  r i g h t .  Thank you.  

Mr. Bakkedah l ,  any o t h e r  comment? 

MR. BAKKEDAHL: Yeah. S h o u l d n ' t  you have a  



l i t t l e  concern t h a t  t h e  guy w o n ' t  s i g n  i t ?  I mean, 

you know, t h a t  would g i v e  me a  r e a l  concern f o r  t h e  

r e l i a b i l i t y  o f  t h e  document. 

Now, t h e  f a c t  t h a t  they  c a n ' t  f i n d  somebody t o  

come i n  he re  and say what Tob in  has s a i d  i n  t h e  

pas t  i s  a l s o  s t r o n g  ev idence i n  t h e  - -  i n  my f a v o r  

t h a t  t hey  - -  t hey  d o n ' t  have a  l e g  t o  s tand  on,  and 

i t  goes back t o  t h e  genera l  acceptance i s s u e .  

These - -  t h i s  w i t ness  p u t  on ,  and I t h i n k  t h e r e  was 

a  comment about why I went t o  such g r e a t  l e n g t h s ,  

why I went t o  g r e a t  l e n g t h s  because I decided t o  

p u t  ev idence on,  r e l i a b l e  ev idence so t h a t  Your 

Honor would understand what t h e  t r u t h  i s .  T h i s  

m a t t e r  i s  g e n e r a l l y  accepted,  b u t  t hey  went beyond 

t h a t  and t hey  e s t a b l i s h e d  a  Daubert  s tandard  f o r  

you.  

So t h e r e  i s  j u s t  no ques t i on  about t h e  

s c i e n t i f i c  acceptance and r e 1  i a b i l i t y  o f  t h i s  

ev idence .  I s t r o n g l y  o b j e c t  t o  your  c o n s i d e r a t i o n  

o f  - -  she says i t ' s  j u s t  an unsigned a f f i d a v i t .  

W e l l ,  i t  i s  a l s o  an unsigned document w i t h  words on 

pape r .  I mean, so what? I t  shou ld  n o t  be 

cons ide red .  Could you imagine i f  I t r i e d  t o  o f f e r  

something l i k e  t h a t ,  what t hey  would say? So, I 

st renuous l y  o b j e c t  t o  you c o n s i d e r i n g  t h a t .  
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THE COURT: Okay. A1 1  r i g h t .  J u s t  so t h e  

r e c o r d  i s  c l e a r ,  we had Mr. Hernandez t e s t i f y ,  k i n d  

o f  o u t  o f  o r d e r  as a  c o u r t e s y  t o  h im .  I know t h e y  

t r a v e l e d  - -  t h e s e  f e l l o w s  have t r a v e l e d  a  d i s t a n c e ,  

so i t  was t a k e n  a  1  i t t l e  b i t  o u t  o f  o r d e r ,  j u s t  so 

t h a t  ' s  c l e a r .  

A l s o ,  t h e  Defense f i l e d  t h i s  m o t i o n  p r i o r  t o  

t h e  t r i a l  s t a r t i n g ,  b u t  i t  was k i n d  o f  l a t e  i n  t h e  

p r o c e s s .  And t h e  r e c o r d  w i l l  r e f l e c t  when i t  was 

f i l e d .  I d o n ' t  r e c a l l  e x a c t l y .  

A l l  r i g h t .  I ' v e  c o n s i d e r e d  t h e  c o n t e n t s  o f  t h e  

D e f e n s e ' s  mo t ion  on t h i s  i s s u e ,  t h e  case l a w  

s u b m i t t e d  a t  t h i s  p a r t i c u l a r  h e a r i n g  and some 

o t h e r s  t h a t  I ' l l  make r e f e r e n c e  t o  h e r e  i n  j u s t  a  

m i n u t e .  S p e c i f i c a l l y ,  I ' v e  been handed Du fou r ,  

D-U-F-0-U-R,  ve rsus  S t a t e .  I t ' s  a t  36 F l o r i d a  Law 

Weekly S57. I t ' s  a  February  3 r d ,  2011 d e c i s i o n  o u t  

o f  t h e  Supreme C o u r t .  

A l s o ,  Ramirez, wh ich  i s  810 So.2d 836,  a  2000 

F l o r i d a  Supreme Cour t  d e c i s i o n .  

And a l s o ,  t h e  o t h e r  case o f  Rami rez ,  651 So.2d 

1164.  

I ' v e  a l s o  c o n s i d e r e d  P r o f e s s o r  E h r h a r d t ' s  

S e c t i o n  - -  2011 E d i t i o n  o f  h i s  F l o r i d a  ev idence on 

t h i s  i s s u e .  I t ' s  S e c t i o n  202 .6 .  H i s  s e c t i o n  a l s o  
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c i t e s  D u f o u r .  I t  a l s o  c i t e s  S t o l l  v e r s u s  S t a t e ,  

S - T - 0 - L - L ,  762 So.2d 870,  a  F l o r i d a  2000 d e c i s i o n ,  

wh ich  i s  a l s o  a  Supreme C o u r t  d e c i s i o n .  

I ' v e  c o n s i d e r e d  M r .  Hernandez 's  t e s t i m o n y ,  b o t h  

i n  D i  r e c t  and Cross-Exami n a t i o n ,  c a r e f u l  1  y  observed 

h i s  demeanor as he t e s t i f i e d ,  c o n s i d e r e d  h i s  

Powerpo in t  p r e s e n t a t i o n .  I ' v e  cons ide red  h i s  

qua1 i f i c a t i o n s ,  h i s  e d u c a t i o n ,  t r a i n i n g  and 

e x p e r i e n c e  and g i v e n  what w e i g h t  I c o n s i d e r  

a p p r o p r i a t e  t o  t h a t .  I ' m  f a m i l i a r  w i t h  t h e  F r y e  

case l a w ,  I t h i n k ,  and c r i t e r i a ,  and a l s o  

c o n s i d e r e d  t h e  arguments o f  c o u n s e l .  

As t o  t h e  p r e l i m i n a r y  i s s u e ;  t h a t  i s ,  whether  

t h e  C o u r t  s h o u l d  t a k e  j u d i c i a l  n o t i c e  o f  t h e  

documents p r o v i d e d  by t h e  Defense under  t h e i r  

n o t i c e ,  wh ich  c i t e s  9 0 . 2 0 2 ( 6 )  a n d l o r  90 .203  o f  t h e  

F l o r i d a  Evidence Code, t h e  Defense seeks t o  have 

t h e  C o u r t  c o n s i d e r  t h o s e  documents and t a k e  

j u d i c i a l  n o t i c e  o f  them and c o n s i d e r  them. There 

was no o t h e r  ev idence  o t h e r  t h a n  t h a t  p resen ted  by 

t h e  Defense t o  s u p p o r t  t h e i r  m o t i o n .  The S t a t e  

o b j e c t s .  

The C o u r t  read  t h e  a f f i d a v i t  i n  i t s  e n t i r e t y  

o v e r n i g h t  as i t  was j u s t  p r e s e n t e d  t o  me, I b e l i e v e  

i t  was y e s t e r d a y  a f t e r n o o n  i n  t h e  m i d s t  o f  v o i r  

ESQUIRE REPORTING, I N C .  - STUART & FORT P I E R C E ,  FLORIDA 



- --  

d i r e .  I ' l l  make a l l  t h e s e  documents a  p a r t  o f  t h e  

r e c o r d ,  i n  t h e  c o u r t  f i l e  f o r  t h e  r e c o r d .  

The C o u r t  n o t e s  t h i s  document i s  uns igned  and 

has n o t  been a u t h e n t i c a t e d  by any w i t n e s s .  I t  a l s o  

i s  n o t  what  I c o n s i d e r  an a f f i d a v i t  t o  b e ,  because 

n o t  o n l y  i s  i t  uns igned ,  i t  a l s o  does n o t  have any 

t y p e  o f  o a t h  o r  n o t a r i z a t i o n  a t t a c h e d  t o  i t  e i t h e r ,  

n o t h i n g  e i t h e r  i n  t h e  document i t s e l f  o r  a n y t h i n g  

p r e s e n t e d  by  t h e  Defense i n  c o u r t .  I t  has a l s o  n o t  

been p r e s e n t e d  wh ich  wou ld  i d e n t i f y  wh i ch  c o u r t  

f i l e ,  if any ,  t h i s  document was p l a c e d  i n  i n  any 

o t h e r  c o u r t  p roceed ing  w h i c h  wou ld  f u r n i s h  t h i s  

C o u r t  w i t h  such i n f o r m a t i o n  t o  e n a b l e  i t  t o  t a k e  

j u d i c i a l  n o t i c e  o f  t h e  m a t t e r .  

Second, even i f  t h i s  C o u r t  d i d  t a k e  j u d i c i a l  

n o t i c e  o f  t h i s  document,  i t ' s  s i m p l y  n o t  a d m i s s i b l e  

i n t o  ev idence  f o r  t h i s  C o u r t  t o  c o n s i d e r  

s u b s t a n t i v e  ev idence  on t h i s  i s s u e  as i t  i s  hearsay  

i n  my v i e w .  There  i s  no ,  i n  my v i e w ,  no recogn i zed  

e x c e p t i o n  t o  a d m i t  t h i s  under  t h e  ev idence  code as 

a  hearsay  e x c e p t i o n ,  n o r  has t h e  Defense suggested 

any ,  o r  p r o v i d e d  any t o  t h i s  C o u r t .  

L e t  me j u s t  f o r  t h e  r e c o r d ,  under  f o o t n o t e  f i v e  

i n  P r o f e s s o r  E h r h a r d t ' s  S e c t i o n  202.6  - -  b e f o r e  I 

g e t  t o  t h e  f o o t n o t e .  P r o f e s s o r  E h r h a r d t  says ,  
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" J u d i c i a l  n o t i c e  under 90.202(6) cannot be u t i l  i z e d  

t o  j u s t i f y  t h e  admission of hearsay statements i n  

c o u r t  f i l e s . "  He re fe rences  f oo tno te  f i v e ,  which 

c i t e s  Du four ,  which quo tes ,  "The Supreme Cour t :  

Whi le  t h e  c o u r t  may make j u d i c i a l  n o t i c e  of 

documents i n  a  c o u r t  f i l e  t h a t  were p r o p e r l y  p laced 

t h e r e ,  t h i s  n o t i c e  would no t  make t he  con ten ts  of 

t h e  documents admiss ib le  i f  t hey  were sub jec t  t o  

cha l lenge  such as when a  document i s  p r o t e c t e d  by 

p r i v i l e g e  o r  c o n s t i t u t e d  hearsay.  I n  a d d i t i o n ,  

t a k i n g  j u d i c i a l  n o t i c e  o f  an e n t i r e  p r i o r  

proceeding may be exped i t i ous  f o r  t h e  c u r r e n t  

proceedings,  b u t  i t  does n o t  a l l o w  t h e  substance of 

t h e  under1 y i n g  m a t e r i a l s  t o  be entered i n t o  

evidence w i t hou t  compliance w i t h  t h e  r u l e s  o f  

ev idence . "  

I t  a l s o  c i t e s  t he  S t o l l  d e c i s i o n .  "The 

p rosecu t i on  e r red  t o  admit v i c t i m ' s  handwr i t t en  

statement f i l e d  i n  a  p r i o r  domestic v i o l e n c e  case 

on t h e  b a s i s  t h a t  t he  t r i a l  c o u r t  took j u d i c i a l  

n o t i c e  o f  t h a t  document i n  t h e  c o u r t  f i l e .  The 

statement was i nadm iss ib l e  on hearsay.  " 

Professor Erhard t  quoted t h e  c o u r t  on an 

asser ted  bas i s  f o r  t h e  admission o f  hearsay 

statement w i t h  j u d i c i a l  n o t i c e :  "A1 though a  t r i a l  



c o u r t  may t a k e  j u d i c i a l  n o t i c e  o f  t h e  c o u r t  

r e c o r d s ,  i t  does n o t  f o l l o w  t h a t  t h i s  p r o v i s i o n  

p e r m i t s  t h e  who lesa le  admi s s i o n  o f  a1 1  hearsay  

s t a t e m e n t s  c o n t a i n e d  w i t h i n  those  c o u r t  r e c o r d s .  

We have neve r  he1 d  t h a t  such o t h e r w i s e  i n a d m i s s i b l e  

documents a r e  a u t o m a t i c a l  1  y  a d m i s s i b l e  j u s t  because 

t h e y  were i n c l u d e d  i n  t h e  j u d i c i a l  n o t i c e  o f  t h e  

c o u r t  f i l e . "  

They a l s o  c i t e  Burgess ve rsus  S t a t e ,  831 So.2d 

137,  a  Supreme Cour t  d e c i s i o n .  

And I ' m  n o t  g o i n g  t o  r e a d  a l l  o f  t h e s e ,  b u t  

t h i s  i s  t h e  l a s t  one. I t  s a y s ,  "The t r i a l  c o u r t  

cannot  c o n s i d e r  a  hearsay  p o l i c e  r e p o r t  i n  t h e  

c o u r t  f i l e  on t h e  i s s u e  o f  whether  a  sentence was 

l e g a l  . " Quo t ing  t h e  c o u r t ,  i t  says ,  " I n  t h i s  case,  

t h e r e  was no o p p o r t u n i t y  f o r  t h e  S t a t e  t o  r e b u t  o r  

even c h a l l e n g e  t h e  accu racy  o f  what was c o n t a i n e d  

i n  t h e  r e p o r t .  " 

So, i n  my v i e w ,  and,  I t h i n k  humbly i n  t h e  

Supreme C o u r t ' s  v iew  and P r o f e s s o r  E r h a r d t ' s  v i e w ,  

t h i s  document s i m p l y  i s  j u s t  n o t  a d m i s s i b l e .  

I n  D u f o u r ,  t h e  de fendan t  i n  t h a t  case was 

sentenced t o  d e a t h  by t h e  t r i a l  c o u r t .  T h i s  i s s u e  

came u p ,  o f  c o u r s e ,  i n  a  p a r t  o f  t h e  o p i n i o n ,  and 

M r .  D u f o u r ' s  dea th  sentence was a f f i r m e d .  So I 
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t h i n k  t he  l aw  i s  q u i t e  c l e a r  on t h a t  i n  F l o r i d a .  

The re fo re ,  I w i l l  s u s t a i n  t h e  S t a t e ' s  o b j e c t i o n  f o r  

those  reasons.  

Secondly ,  and j u s t  l e t  me f i n i s h ,  even if t h e  

Cour t  d i d  t ake  j u d i c i a l  n o t i c e  o f  M r .  T o b i n ' s  

documents, i t  c a n ' t  cons ide r  t h e  documents as 

s u b s t a n t i v e  ev idence,  o r  t h i s  C o u r t ' s  d e c i s i o n  

s u s t a i n i n g  t h e  S t a t e ' s  o b j e c t i o n .  P r e l i m i n a r i l y ,  

i t ' s  found t o  be e r r o r  by r ev i ew ing  c o u r t  - -  t h i s  

Cour t  f i n d s  based on t he  sworn tes t imony  presented 

here  i n  c o u r t  t h a t  has been sub jec ted  t o  

Cross-Examinat ion by t h e  Defense and t h e  documents 

purpor ted1 y  prepared by M r .  Tobi n ,  t h a t  t h i s  

ev idence i s  s u f f i c i e n t l y  re1 i a b l  e  under t h e  Frye 

c r i t e r i a  t o  admi t  i t  i n t o  ev idence.  Th i s  i s  

assuming t h e  S t a t e  w i l l  e s t a b l i s h  s u f f i c i e n t  

p r e d i c a t e  a t  t r i a l ,  by a  competent w i t n e s s ,  of  

course ,  i n  t h e  o r d i n a r y  way, by a  w i t ness  o r  

w i tnesses  who can t e s t i f y  t o  i t .  

F r a n k l y ,  c a n d i d l y ,  I have assigned l i t t l e ,  i f  

any, we igh t  t o  M r .  T o b i n ' s  - -  assuming i t  i s  

M r .  T o b i n ' s  document, any c o n f l i c t  between the  

sworn tes t imony  here i n  c o u r t  f rom M r .  Hernandez 

and M r .  T o b i n ' s  document, so I r e c o n c i l e  t h a t  i n  

f a v o r  o f  M r .  Hernandez and t h e  S t a t e .  So t h i s  
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e v i d e n c e  w i  11 be a d m i s s i b l e  a t  t r i  a1 , assumi ng 

t h e r e ' s  a  p r o p e r  p r e d i c a t e .  

MR. BAKKEDAHL: Can I g e t  a  r u l i n g  on my o t h e r  

o b j e c t i o n ,  wh ich  i s  t h a t  - -  I t h i n k  i s  v e r y  

i m p o r t a n t  f o r  t h e  Supreme C o u r t ,  t h a t  t h i s  i s  

s i m p l y ,  and I t h i n k  borne  o u t  by  M r .  Hernandez 's  

t e s t i m o n y ,  t h a t  t h i s  i s  n o t  new o r  nove l  s c i e n c e ,  

t h a t  - -  

THE COURT: I n  my v i e w ,  as I s a i d ,  I ' v e  

accep ted  M r .  Hernandez 's  t e s t i m o n y .  I t ' s  n o t  new 

o r  n o v e l  i n  F l o r i d a .  I t ' s  c e r t a i n l y  n o t ,  f o r  what 

i t ' s  w o r t h ,  humbly,  new o r  n o v e l  t o  me. I ' v e  

p r e s i d e d  o v e r  a  number o f  murder  cases and o t h e r  

t h i n g s  where t h i s  t e s t i m o n y  was accep ted ,  a l t h o u g h  

c a n d i d l y ,  i t  p r o b a b l y  w a s n ' t  o b j e c t e d  t o  i n  t h o s e  

o t h e r  t h i n g s ,  b u t  i t  ' s  n o t  new o r  nove l  . 
A l l  r i g h t .  B r i n g  t h e  j u r y  u p ,  p l e a s e .  Thank 

you a l l  v e r y  much. I a p p r e c i a t e  i t .  B r i n g  t h e  

pane l  up ,  p l e a s e .  I f  you need t o  r e s t ,  now may be 

t h e  t i m e .  Go o f f  t h e  r e c o r d .  

(Thereupon,  a  b reak  was t a k e n . )  
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