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GANTS, J. 

 

A jury in the Superior Court convicted the defendant on two indictments charging murder in the 

first degree on theories of deliberate premeditation and felony-murder for the shooting deaths of 

Amy Dumas and Robert Finnerty. The defendant was also convicted of armed home invasion 

and unlawfully carrying a firearm. [FN1] On appeal, the defendant argues that he should be 

granted a new trial because the trial judge erred by improperly admitting in evidence: (1) expert 

forensic ballistics testimony identifying a particular firearm as the one used in the shootings; (2) 

expert testimony regarding gunshot residue testing; (3) statements made by the defendant to 

police denying he committed the crime and requesting legal counsel; (4) two statements made by 

one of the codefendants; and (5) a videotape of security camera footage from a store. In addition, 

the defendant challenges the judge's individual voir dire of prospective jurors during jury 

selection and contends that a letter from a juror sent to the judge after the verdicts were returned 

indicates that the defendant was denied a fair trial. Finally, the defendant argues that the 

evidence presented at trial was insufficient to support the jury's verdicts and that we should 

reverse the judge's denial of the defendant's motion for required findings of not guilty. We 

conclude that the judge's rulings were either not error or not prejudicial error, and that the 

evidence was sufficient to sustain the convictions. Accordingly, we affirm the defendant's 

convictions. After a complete review of the record, we also conclude that there is no basis to 

exercise our power under G.L. c. 278, § 33E, to reduce his murder convictions to a lesser degree 

of guilt or to order a new trial. 

 

1. Background. Because the defendant challenges the sufficiency of the evidence, we summarize 
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the evidence in detail, considering it in the light most favorable to the Commonwealth and 

reserving certain details for our analysis of the other issues raised on appeal. 

 

Shortly after 11 P.M. on Monday, May 16, 2005, Judith Finnerty, Robert Finnerty's wife, [FN2] 

answered a knock at the back door of the family's apartment at 58 Cottage Street in Lynn. She 

spoke with a young Asian man, later identified as Phap Buth, [FN3] who asked to buy marijuana. 

[FN4] Although she did not know his name at the time, Judith recognized Buth as someone to 

whom she had previously sold marijuana. She told him that the family no longer sold marijuana, 

but agreed to sell him a small amount nonetheless. Buth came into her apartment, purchased the 

marijuana, and left. Seconds after leaving, Buth knocked again on the door and asked to buy a 

second bag of marijuana. Judith cracked the door open and said, "No." Buth forced open the door 

and two other individuals in black ski masks, black hooded sweatshirts, and black gloves rushed 

into the apartment holding handguns.  

 [ FN5]  Robert  raised his walker and was shot  once in the chest . Amy Dumas, the 

Finnertys' sixteen year old daughter, [ FN6]  came running out  of her bedroom to help 

her father and was shot  twice in the back. Judith, who had t r ied to flee from  the 

int ruders and had fallen to the floor, was not  shot . Both Robert  and Amy later died 

from  their wounds. The int ruders fled without  saying or taking anything. 

 

 

Lynn police arr ived at  58 Cot tage St reet  within m inutes of the shoot ings. For reasons that  

are unclear from  the record, two officers went  direct ly to an apartment  building at  17 Morris 

St reet  in Lynn, a short  distance away from  58 Cot tage St reet . On arr ival, they saw an Asian 

m ale wearing a black hooded sweatshirt  and jeans, later ident ified as the defendant , 

walking toward the front  of the building along a path from the back of the building. The 

police stopped and pat  fr isked him  but  found no weapons. [ FN7]  The defendant  told the 

officers he had taken the bus from Revere to visit  a fr iend nam ed "Shaggy" who lived on the 

third floor at  17 Morr is St reet , but  after knocking on the apartm ent  door and receiving no 

answer, he was leaving to take the bus hom e. Judith Finnerty accom panied police to 58 

Cot tage St reet  to t ry to ident ify the defendant  but  she was unable to do so, and the 

defendant  was released. 

 

While the defendant  was being detained and quest ioned, other officers entered 17 Morr is 

St reet  through a door at  the back of the building that  was ajar and discovered an Asian 

male, later ident ified as Chon Son, on the third- floor landing. [ FN8]  I nside a black baseball 

hat  on that  landing, the police found a bandana, a sweatband, three black gloves, and an 

I nt ratec AB-10 nine m illimeter handgun. Several feet  away from the hat  on the landing was 

a Cobra .380 caliber handgun and a "doo- rag" cap, as well as another bandana at  the top of 

the stairs. A fourth black glove fell to the ground when Son was pat  fr isked for weapons. 

 

The police arrested Son and brought  him  outside for Judith Finnerty to ident ify, but  she was 

unable to make a posit ive ident ificat ion. During his booking at  the police stat ion, police 

found a receipt  from  a Pet  Express store dated earlier that  day in Son's possession. The 

police seized Son's clothing as evidence, swabbed his hands to test  for gunshot  residue, and 

swabbed a stain on his neck to test  for the presence of blood. 

 

Around the sam e t im e that  the defendant  and Son were found at  or near 17 Morr is St reet , 

police encountered Buth walking on Light  St reet , several hundred yards away. Buth gave his 

nam e and said he had just  got ten off a bus from Revere and was going to visit  a fr iend 

"David" who lived on the st reet , although he could not  provide David's last  nam e. Buth 

agreed to return with police to 17 Morr is St reet , where Judith Finnerty ident ified him  as the 
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individual who had come to her back door to buy marijuana and then forced open the door. 

The police arrested Buth and, at  the police stat ion, seized his clothes as evidence and 

swabbed his hands to test  for gunshot  residue. 

 

The police also at tem pted to locate the defendant  but  were unable to do so unt il som e t im e 

after 2: 30 or 3 A.M., when officers, who were conduct ing a physical surveillance, spot ted 

the defendant  on the st reet  near his residence at  116 Thornton St reet  in Revere. The 

defendant  agreed to return to Lynn to speak with invest igators and was interviewed at  the 

Lynn police stat ion at  approximately 5 A.M. 

 

I n the interview, most  of which was tape recorded and played at  t r ial,  the defendant  stated 

that  he drove to Lynn in his sister 's autom obile with a fr iend nam ed "Codam " around 8 or 9 

P.M., dropped him  off somewhere in Lynn, drove back to Revere, and then took a bus back 

to Lynn. [ FN9]  Once back in Lynn, the defendant  said that  he went  to his fr iend "Pinkie's"  

apartment  looking for marijuana. He then went  to see another fr iend, "Shaggy,"  at  Shaggy's 

apartment  on the third floor of 17 Morr is Street , but  Shaggy did not  answer when the 

defendant  knocked on the door. The defendant  said he then left  the building and was 

immediately stopped by police when he went  outside. The defendant  claim ed not  to have 

seen anyone inside 17 Morr is St reet . The defendant  also told invest igators that  he had been 

wearing black clothes and jeans that  night .  

 [ FN10]  The defendant  was released after the interview concluded and remained free 

unt il his arrest  on May 21, 2005. 

 

 

I n the weeks prior to the shoot ing, both the defendant  and Son had been seen with 

handguns. One witness described the defendant 's gun as being "bigger"  than Son's gun. 

 

One or two nights before the shoot ing, on either May 14 or May 15, the defendant  and Buth 

visited the apartm ent  of Eang Logn and his fr iend, Jacquelyn Cordes. Buth had a large bag 

of m arijuana, and asked Cordes if she would contact  a drug dealer and t rade the marijuana 

for crack cocaine, which she did. After the t rade, the defendant  asked Logn to telephone 

another drug dealer, which Logn refused to do because Buth had already t raded his 

marijuana and the defendant  had lit t le money. Logn asked the defendant  why he wanted 

him  to m ake the call when he had no m oney. The defendant  gestured, put t ing his hands 

beneath the belt  of his pants, to which Logn replied, " I f you have a gun, I  would not  let  you 

get  into m y house."  The defendant  did not  say anything in response and left  the house with 

Buth short ly thereafter. 

 

At  approxim ately 6 P.M. on May 16, the night  of the shoot ings, the defendant  drove Son, 

Son's sister, and Son's gir l fr iend to a Pet  Express store in Lynn, where Son bought  fish and 

pet  supplies. [ FN11]  After leaving the store, the defendant  dropped off his passengers at  

Son's hom e in Saugus, but  returned around 9 or 9: 30 P.M., with Buth in the vehicle, to take 

Son and Son's gir l fr iend to a fast  food restaurant . After get t ing the food, the defendant  and 

Buth dropped Son and his gir l fr iend at  Son's hom e. A short  t im e later, Son's gir l fr iend 

overheard a cellular telephone "walkie talk ie"  conversat ion where the defendant  told Son to 

com e outside, and Son left  the house. 

 

Also on the night  of May 16, the defendant  and Buth had arranged with an individual named 

Pany An, known as "Pinkie,"  to go to Lowell at  9 P.M., but  neither the defendant  nor Buth 

showed up. Around m idnight , the defendant  came by An's apartment , which was near 

Morr is and Cot tage St reets in Lynn, looking scared and nervous. The defendant  told An that  

his vehicle was parked in the area but  he could not  go to it  because of the heavy police 

presence in the area. The defendant  stayed for several hours in An's apartm ent  and left  
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after receiving a telephone call from  his mother saying the police were at  his house in 

Revere looking for him . 

 

On the afternoon of May 17, after being quest ioned by the Lynn police and released, the 

defendant  saw Son's gir l fr iend, who had read about  the shoot ings, and who asked the 

defendant  what  had happened. The defendant  said that  he, Son, and Buth had gone to 58 

Cot tage St reet  because Buth had wanted to buy som e m arijuana, and that  a father and 

daughter had been shot . When Son's gir l fr iend asked the defendant  why they did it ,  the 

defendant , who had been looking at  her, turned and looked away. 

 

Lynn Schneeweis, a chem ist  with the Massachuset ts State police deoxyribonucleic acid 

(DNA)  unit , com pared known DNA sam ples taken from  the defendant , Chon Son, Phap Buth, 

Am y Dum as, and Robert  Finnerty with sam ples taken from  various item s of clothing seized 

at  17 Morr is St reet . Although the DNA profiles on all the items of clothing were determ ined 

to be m ixtures from  at  least  two or m ore individuals, Schneeweis ident ified the defendant  as 

a potent ial cont r ibutor to five of the item s, Son as a potent ial cont r ibutor to six item s, and 

Buth as a potent ial cont r ibutor to one item. I n part icular, Schneeweis ident ified the 

defendant  as a potent ial cont r ibutor of the DNA m ixtures found on the sweatband, the doo-

rag cap, the bandana, and two gloves found inside the baseball hat . Regarding the gloves, 

Schneeweis test ified that  the defendant 's DNA profile matched the primary DNA profile 

found on the items, and that  the probabilit y of another random ly selected individual besides 

the defendant  having the sam e DNA profile was approximately one in 178.9 quadrillion of 

the Caucasian populat ion, one in 18.8 quadrillion of the Afr ican-Am erican populat ion, and 

one in 77.1 quadrillion of the Hispanic populat ion. [ FN12]  Schneeweis also test ified that  the 

defendant  was a potent ial cont r ibutor to the DNA m ixture on the sweatband, and that  the 

probabilit y of a random ly selected individual having cont r ibuted to this m ixture was 

approxim ately one in 546,100 of the Caucasian populat ion, one in 1.4 m illion of the Afr ican-

Am erican populat ion, and one in 315,400 of the Hispanic populat ion. [ FN13]  

 

Elana Foster, the forensic science department  manager at  a pr ivate test ing company 

retained by the prosecut ion, test ified that  "unique part icles" from gunshot  residue were 

found on all four gloves seized at  17 Morr is Street , as well as on the r ight  hand sleeves or 

cuffs of clothes seized from  the defendant , Buth, and Son. [ FN14]  Foster test ified that  the 

persons wearing these clothes had either discharged a firearm , been near a discharged 

firearm , or had com e into contact  with som ething that  had gunshot  residue on it .  

 

A forensic ballist ics and firearm s ident ificat ion expert , Trooper Brian Lom bard of the 

Massachuset ts State police firearm s ident ificat ion unit , test ified that  he com pared the three 

nine m illim eter project iles and cart r idge casings recovered at  the scene of the shoot ing and 

during the autopsy of Amy Dum as with test  fir ings from  the I nt ratec AB-10 nine m illimeter 

handgun found on the third- floor landing of 17 Morr is St reet . Based on those com parisons, 

Trooper Lombard stated that  in his opinion all three cart r idge casings and project iles from  

the shoot ings had come from  the I nt ratec handgun. Trooper Lom bard also noted, however, 

that  as a mat ter of science, he could not  exclude every other nine m illim eter weapon with 

sim ilar barrel characterist ics to the I nt ratec handgun. 

 

2. Sufficiency of the evidence. The defendant  challenges the judge's denial of his m ot ions 

for required findings of not  guilty at  the close of the Commonwealth's case and at  the close 

of all the evidence. I n reviewing the sufficiency of the evidence, the "quest ion is whether, 

after viewing the evidence in the light  most  favorable to the prosecut ion, any  rat ional t r ier 

of fact  could have found the essent ial elem ents of the cr ime beyond a reasonable doubt "  

(emphasis in original) . Comm onwealth v. Lat im ore, 378 Mass. 671, 677 (1979) , quot ing 

Jackson v. Virginia, 443 U.S. 307, 319 (1979) . "A convict ion m ay be based on 
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circum stant ial evidence alone, as long as that  evidence is sufficient  to find the defendant  

guilty beyond a reasonable doubt ."  Com m onwealth v. Plat t ,  440 Mass. 396, 401 (2003) . 

 

Viewing the evidence in the light  most  favorable to the Commonwealth, we conclude that  a 

rat ional jury could have found the defendant  guilty of murder in the first  degree on theories 

of deliberate premeditat ion and felony-murder, as well as guilty of armed home invasion 

and the illegal carrying of a firearm . There was st rong eyewitness ident ificat ion evidence 

that  Buth used the ruse of a marijuana buy to help the two armed and masked int ruders 

invade the Finnerty hom e, where they assaulted Judith, and shot  and killed Robert  and their 

daughter. There was also st rong evidence that  the defendant , Son, and Buth were together 

short ly before the shoot ings, and they were all found in close proxim ity to one another and 

to 58 Cot tage St reet  short ly after the shoot ings. There was compelling forensic evidence 

tying Son and the defendant  to the clothing found with the firearm  used in the shoot ing. 

When considered together with the adm issions made by the defendant  after the shoot ing to 

Son's gir l fr iend and his false and conflict ing statem ents to police, a rat ional jury had m ore 

than sufficient  evidence to conclude beyond a reasonable doubt  that  the defendant  

knowingly part icipated in the armed home invasion and the murders, on theories both of 

deliberate premeditat ion and felony-murder, and was knowingly in sole or joint  illegal 

possession of a firearm . 

 

3. Adm ission of forensic ballist ics or firearm s ident ificat ion evidence. The defendant  

contends that  the judge erred by adm it t ing in evidence Trooper Lombard's expert  opinion 

that  the I nt ratec AB-10 handgun found at  17 Morr is St reet  fired the project iles and cart r idge 

casings recovered from  the scene of the shoot ing and from  Dum as's body. The defendant  

further contends that  the judge erred by denying his request  for a Daubert -Lanigan hearing 

regarding the adm issibilit y of this opinion. See Daubert  v. Merrell Dow Pharm s., I nc., 509 

U.S. 579 (1993) ;  Comm onwealth v. Lanigan, 419 Mass. 15 (1994) . The defendant  raised 

these claim s before t r ial through a mot ion in lim ine and again at  t r ial,  adequately preserving 

these issues for appeal. 

 

Forensic ballist ics or firearms ident ificat ion " is the analysis of bullet  and cart r idge case 

evidence and the use of that  evidence to link specim ens to each other and to part icular 

weapons."  Nat ional Research Council,  Ballist ic I m aging 15 (2008)  (Ballist ic I m aging) . 

[ FN15]  Forensic ballist ics evidence has long been recognized as adm issible in 

Massachuset ts. See, e.g., Com m onwealth v. Barbosa, 457 Mass. 773, 780 (2010) ;  

Comm onwealth v. Best , 180 Mass. 492, 495-496 (1902) . At  least  one source ident ifies the 

1902 case of Com m onwealth v. Best , supra, authored by Chief Just ice Oliver Wendell 

Holm es, as being the first  in the nat ion to uphold the adm issibilit y of forensic ballist ics 

evidence in the form  of expert  test imony and comparison photographs. [ FN16]  See 4 D.L. 

Faigman, M.J. Saks, J. Sanders, & E.K. Cheng, Modern Scient ific Evidence:  The Law and 

Science of Expert  Test imony 652 (2009) ;  Comm onwealth v. Best , supra. Nevertheless, the 

accuracy and reliabilit y of forensic ballist ics evidence have recent ly been the focus of 

significant  legal and scient ific scrut iny. See Ballist ic I maging, supra at  1-87;  Nat ional 

Research Council,  St rengthening Forensic Science in the United States:  A Path Forward 150-

155 (2009)  (St rengthening Forensic Science) . See generally Schwartz, A System ic 

Challenge to the Reliabilit y and Adm issibilit y of Firearms and Toolmark I dent ificat ion, 6 

Colum. Sci. & Tech. L.Rev. 1 (2005) . Concerns about  both the lack of a firm  scient ific basis 

for evaluat ing the reliabilit y of forensic ballist ics evidence and the subject ive nature of 

forensic ballist ics comparisons have prompted many courts to reexamine the admissibilit y of 

such evidence. See United States v. Willock, 696 F.Supp.2d 536, 546-547, 555-574 

(D.Md.2010) ;  United States v. Taylor, 663 F.Supp.2d 1170, 1173-1180 (D.N.M.2009) ;  

United States v. Glynn, 578 F.Supp.2d 567, 568-575 (S.D.N.Y.2008) ;  United States vs. 

Diaz, No. CR 05-00167 WHA (N.D.Cal. Feb. 12, 2007) ;  United States v. Natson,  469 
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F.Supp.2d 1253, 1259-1262 (M.D.Ga.2007) ;  United States v. Monteiro, 407 F.Supp.2d 351, 

354-375 (D.Mass.2006) ;  United States v. Green, 405 F.Supp.2d 104, 106-124 

(D.Mass.2005) ;  State v. Flem ing,  194 Md.App. 76, 97-109 (2010) . See also Com m onwealth 

vs.  Meeks, SUCR2002-10961, SUCR2003-10575 (Sept . 27, 2006) . 

 

The theory underpinning forensic ballist ics is that  all f irearms possess dist inct ive features 

that  in turn impart  dist inct ive markings or " toolmarks"   

 [ FN17]  onto project iles and cart r idge casings when the weapon is fired. Using a 

m icroscope, firearms exam iners compare toolmarks found on spent  project iles and 

cart r idge casings to determ ine whether they were fired from  a part icular weapon, 

generally by com paring project iles and cart r idge casings found at  the scene of a cr ime 

or in an autopsy with ones test - fired from a seized weapon. [ FN18]  See St rengthening 

Forensic Science, supra at  150-  151;  Ballist ic I maging, supra at  11-86;  Theory of 

I dent ificat ion as it  Relates to Toolm arks, 30 AFTE J. 86, 86-88 (1998)  (Theory of 

I dent ificat ion I ) . 

 

 

The various dist inct ive features of firearms are known among firearm  exam iners as 

"characterist ics."  See St rengthening Forensic Science, supra at  152;  Ballist ic I m aging, supra 

at  55-64. Firearm  characterist ics m ay arise in a variety of ways, including from  the design 

of a firearm , from  variat ions or imperfect ions in the m anufacturing of a firearm , or from  

wear and tear of a firearm  over t ime. See Ballist ic I maging, supra at  56-61. For example, 

the boring and r ifling of a gun barrel create a series of spiraled r idges inside the barrel that  

are designed to spin the project ile as it  leaves the gun, stabilizing the project ile in flight . 

These r ifling r idges and their corresponding depressions are design features known as 

" lands" and "grooves,"  and they have either a r ight -handed or left -handed direct ional 

" twist ."  See id. at  31-32. The lands and grooves in turn impart  "st r iat ions" or abrasion- type 

toolm arks onto project iles as they are pushed out  of the barrel, so firearm s exam iners 

commonly exam ine project iles to determ ine the number of lands and grooves and the 

direct ional twist  of the firearm  that  fired it .  See id. at  45-46. 

 

Gun barrels and r ifling r idges m ay obtain other dist inct ive characterist ics either during the 

machining process or after a firearm  leaves the factory. These other characterist ics m ay 

arise from  the use of a part icular m achining tool or m anufactur ing technique, from  random  

m anufactur ing imperfect ions, or from  use or corrosion of the firearm  over t ime. These 

characterist ics in turn may impart  different  st r iated toolm arks onto the surface of a 

project ile, including on the land and groove engraved areas, which can also be observed by 

firearm s exam iners through a m icroscope. [ FN19]  See id.  at  31-32, 45-49, 56-61;  Theory of 

I dent ificat ion I , supra at  87-88. 

 

Forensic ballist ics proponents maintain that  a firearms exam iner can determ ine whether two 

or more project iles or cart r idge casings were fired by the same weapon by comparing 

various characterist ic toolmarks under a m icroscope. See St rengthening Forensic Science, 

supra at  150-151;  Ballist ic I maging, supra at  55-56. One of the major difficult ies in this 

endeavor is dist inguishing so-called "class" and "subclass" characterist ics, which create 

sim ilar toolm arks am ong a group of weapons, from  so-called " individual"  characterist ics, 

which create toolmarks that  are theoret ically unique to each weapon. See Ballist ic I maging, 

supra at  56-61. 

 

The Associat ion of Firearm  and Toolmark Exam iners's Theory of I dent ificat ion (AFTE Theory 

of I dent ificat ion)  defines class characterist ics as " [ m ] easurable features of a specimen 

[ result ing from  design factors]  which indicate a rest r icted group source."  [ FN20]  Theory of 

I dent ificat ion, Range of St r iae Com parison Reports and Modified Glossary Definit ions- -An 

6



AFTE Criter ia for I dent ificat ion Com m it tee Report , 24 AFTE J. 336, 340 (1992)  (Theory of 

I dent ificat ion I I ) . See Ballist ic I maging, supra at  57 (defining class characterist ics as 

"general characterist ics that  separate a group of objects from  a universe of diverse 

objects") . I n the context  of project iles, the caliber of the am m unit ion, the num ber of lands 

and grooves, and the direct ional twist  of the rifling are all class characterist ics. See Ballist ic 

I maging, supra at  58. I dent ificat ion of these class characterist ics can narrow down the 

range of weapons that  m ay have fired a part icular project ile, including possibly ident ifying a 

single manufacturer and model of weapon, but  they cannot  be used to pinpoint  an individual 

firearm  as the weapon used in a shoot ing. See id.  at  57-58. 

 

I ndividual characterist ics, on the other hand, are "random  imperfect ions or irregularit ies of 

tool surfaces [ that ]  are produced incidental to m anufacture and/ or caused by use, 

corrosion, or damage [ of the tool] ."  Theory of I dent ificat ion I I , supra at  340. The individual 

characterist ics that  leave toolmarks on spent  project iles are m icroscopic variat ions of the 

gun barrel and r ifling surfaces caused by random im perfect ions in the boring and r ifling 

process, or by corrosion or use of the firearm  over t ime. I ndividual characterist ics are 

theoret ically unique to each weapon, and they in turn impart  theoret ically unique 

m icroscopic st r iated toolmarks onto a project ile's surface when the weapon is fired. See 

St rengthening Forensic Science, supra at  150;  Ballist ic I maging, supra at  56-58, 61;  Theory 

of I dent ificat ion I I , supra at  339-340. 

 

Subclass characterist ics, however, can also result  in m icroscopic st r iated toolm arks on a 

project ile's surface. See St rengthening Forensic Science, supra at  152;  Ballist ic I maging, 

supra at  58-61;  Theory of I dent ificat ion I I ,  supra at  339-340. The AFTE Theory of 

I dent ificat ion describes subclass characterist ics as features " [ p] roduced incidental to 

m anufacture [ that ]  relate to a sm aller group source (a subset  of the class to which they 

belong) "  and " [ c] an arise from  a source which changes over t ime."  Theory of I dent ificat ion 

I I , supra at  340. Subclass characterist ics can be created by the use of a part icular 

m achining tool to m ake a batch of weapons, the use of a specific m anufacturing technique, 

or even a flaw in a m anufactur ing technique. Ballist ic I m aging, supra at  58-61. Sim ilar 

subclass characterist ics can therefore appear in consecut ively manufactured weapons or 

batches of weapons from  a part icular m anufacturer. Because subclass characterist ic 

toolmarks may appear sim ilar to individual characterist ic toolmarks under a m icroscope, see 

id., the AFTE caut ions that  exam iners m ust  take care to dist inguish subclass characterist ics 

from  individual character ist ics. [ FN21]  See Theory of I dent ificat ion I I ,  supra at  340. 

 

Firearm s exam iners generally at tem pt  to ident ify a source weapon by locat ing individual 

characterist ic toolm ark pat terns on spent  project iles and cart r idge casings recovered at  a 

cr ime scene and comparing these to project iles or cart r idge casings from  test  fir ings of a 

seized weapon or recovered from other cr ime scenes. The t radit ional "pat tern matching" 

approach "relies on art  ( the cognit ive abilit y to recognize agreement  of pat tern)  and science 

(support ing the uniqueness of tool surfaces as a m eans to establishing an ident ificat ion 

between a quest ioned toolm ark and the tool that  produced it ) ."  Ballist ic I maging, supra at  

64, quot ing Moran, A Report  on the AFTE Theory of I dent ificat ion and Range of Conclusions 

for Tool Mark I dent ificat ion and Result ing Approaches to Casework, 34 AFTE J. 227, 227 

(2002) . Under the AFTE Theory of I dent ificat ion, a firearms exam iner m ay offer an opinion 

that  a project ile or cart r idge casing was fired from  a part icular firearm  when there is an 

" [ a] greem ent  of a combinat ion of individual characterist ics and all discernible class 

characterist ics where the extent  of agreement  exceeds that  which can occur in the 

com parison of toolm arks m ade by different  tools and is consistent  with the agreem ent  

dem onst rated by toolm arks known to have been produced by the same tool."  Ballist ic 

I maging, supra at  59. See Theory of I dent ificat ion I , supra at  86. [ FN22]  
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A 2008 Nat ional Research Council (NRC)  report , which contains one of the most  

com prehensive evaluat ions of the science underpinning the field of forensic ballist ics, 

accepted as "a m inimal baseline standard [ that ]  firearm s- related toolm arks are not  

completely random and volat ile;  one can find sim ilar marks on bullets and cart r idge cases 

from  the same gun."  [ FN23]  Ballist ic I maging, supra at  3. But  the NRC report  also 

recognized that  there are two main problems with the present  state of the art  of firearms 

ident ificat ion. 

 

First , there is lit t le scient ific proof support ing the theory that  each firearm  imparts "unique" 

individual characterist ic toolmarks onto project iles and cart r idge cases. See id.  at  3, 70-81. 

As the NRC report  stated:  "The validity of the fundam ental assum pt ions of uniqueness and 

reproducibilit y of firearm s- related toolm arks [ have]  not  yet  been fully demonst rated" and a 

"significant  am ount  of research would be needed to scient ifically determ ine the degree to 

which firearms- related toolmarks are unique or even to quant itat ively character ize the 

probabilit y of uniqueness."  I d.  at  3. I n essence, the NRC report  concludes that  the theory 

that  each firearm  has unique features that  leave unique toolmarks on all spent  project iles 

and cart r idge casings from  that  weapon finds support  intuit ively and anecdotally, but  has 

yet  to be proved scient ifically. See id.  

 

The second m ain problem  with firearm s ident ificat ion is that  the m atching of individual 

characterist ics, regardless of the technique used, is highly subject ive. See id. at  53-67. The 

NRC report  describes firearm s ident ificat ion as an " inherent ly subject ive" discipline where 

"an exam iner 's assessm ent  of the quality and quant ity of result ing toolm arks and the 

decision of what  does or does not  const itute a m atch comes down to a subject ive 

determ inat ion based on intuit ion and experience."  I d.  at  55, 82. This finding is echoed in the 

AFTE Theory of I dent ificat ion which notes that  " ident ificat ion is subject ive in nature, 

founded on scient ific principles and based on the exam iner's t raining and experience."  

Theory of I dent ificat ion I , supra at  86. [ FN24]  The firearm s exam iner determ ines what  

areas on the project iles or cart r idge casings to com pare, which toolm arks are meaningful, 

and how much sim ilar ity is sufficient  to determ ine a match. The NRC report  also concludes 

that  there is lit t le scient ific data dem onst rat ing the reliabilit y of results. See Ballist ic 

I maging, supra at  54-67. [ FN25]  

 

At  the m ot ion hearing, the defense argued that  the findings of the NRC report  called into 

quest ion the reliabilit y of forensic ballist ics expert  test imony and that  a Daubert -Lanigan 

hearing was required to assess the adm issibilit y of the evidence. The judge, who had read 

the report , gave careful and extensive considerat ion to the mat ter, and thoroughly 

quest ioned the prosecutor about  Trooper Lombard's proffered test imony. The prosecutor 

stated that  Trooper Lom bard would test ify to his observat ions regarding the various kinds of 

toolmarks on the project iles and cart r idge casings, including the "unique" or individual 

characterist ic markings, and render an opinion of a m atch "based upon his t raining and 

experience and to a degree of scient ific certainty."  The judge concluded that , although the 

NRC report  called into quest ion the certainty with which a forensic ballist ics m atch could be 

declared, the report  clearly indicated that  sim ilar m arkings could be found on project iles and 

cart r idge casing from  the same weapon and that  firearm  exam iners could compare these 

markings, albeit  subject ively. Thus, the judge determ ined that  Trooper Lombard's test imony 

would be adm issible without  a Daubert -Lanigan hearing, but  he condit ioned and lim ited the 

scope of the expert 's opinion. The judge ruled that  the t rooper could test ify " to a degree of 

scient ific certainty" that  the recovered project iles were fired by the nine m illim eter firearm  

seized at  17 Morr is St reet  provided he also adm it ted that  he could not  exclude the 

possibilit y that  the project iles were fired by another nine m illimeter firearm .  

 [ FN26]  
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A judge's decision whether expert  witness test imony sat isfies the Daubert -Lanigan reliabilit y 

standard is reviewed for abuse of discret ion. See Com m onwealth v. Avila, 454 Mass. 744, 

764 (2009) ;  Mass. G. Evid. § 702, at  218 (2010) . We conclude that  there was no abuse of 

discret ion in the judge's adm ission of the expert  opinion without  a Daubert -Lanigan hearing, 

or in the condit ion he imposed on the adm ission of the opinion in light  of the findings of the 

NRC report . 

 

The purpose of expert  test im ony is to assist  the t r ier of fact  in understanding evidence or 

determ ining facts in areas where scient ific, technical, or other specialized knowledge would 

be helpful. See Comm onwealth v. Lanigan, 419 Mass. 15, 25-26 (1994) ;  Comm onwealth v. 

Francis,  390 Mass. 89, 98 (1983) ;  Mass. G. Evid., supra.  "A judge has wide discret ion in 

qualify ing a witness to offer an expert  opinion on a part icular quest ion, .. .  and [ the judge's]  

determ inat ion will not  be upset  on appeal if any reasonable basis appears for it "  ( citat ions 

om it ted) . Com m onwealth v. Mahoney, 406 Mass. 843, 852 (1990) . An evident iary Daubert -

Lanigan hearing is generally not  required where we have previously adm it ted expert  

test imony of the same type, where the test imony is offered for the sam e purpose, and 

where there is no factual issue as to whether the expert  is qualified, whether the 

appropriate methodology has been followed, or whether the quality of the evidence is 

sufficient  to perm it  an opinion. See Com m onwealth v. Shanley, 455 Mass. 752, 763 n. 15 

(2010) ;  Comm onwealth v. Frangipane,  433 Mass. 527, 538 (2001) ;  Mass. G. Evid., supra.  

 

The forensic ballist ics test imony offered by Trooper Lombard, comparing project iles and 

cart r idge casings recovered as evidence of cr imes with those test - fired from  a part icular 

firearm , has long been deemed adm issible by this court . See, e.g., Com m onwealth v. 

Giacom azza,  311 Mass. 456, 471 (1942) ;  Comm onwealth v. Millen, 289 Mass. 441, 483, 

cert . denied, 295 U.S. 765 (1935) ;  Comm onwealth v. Best , 180 Mass. 492, 495-496 

(1902) . Although the NRC report  called into quest ion the exact itude with which a forensic 

ballist ics expert  could declare a "match,"  there was no evidence before the judge suggest ing 

that  firearm s exam iners could not  assist  the jury by using their  technical expert ise to 

observe and compare toolmarks found on project iles and cart r idge cases. The judge 

therefore had a reasonable basis to conclude that  Trooper Lom bard's expert  test im ony 

about  his toolm ark findings could assist  the jury in determ ining whether any of the weapons 

recovered at  17 Morr is St reet  was used in the shoot ings at  58 Cot tage St reet , and to adm it  

this test imony without  a Daubert -Lanigan hearing. 

 

Nor did the judge abuse his discret ion in allowing Trooper Lombard to offer his opinion only 

if he adm it ted on direct  exam inat ion that  he could not , as a mat ter of science, exclude 

every other nine m illim eter firearm  with six lands and six grooves with a r ight -hand twist . 

Given the absence of appellate guidance on this issue, the judge made a reasonable 

at tem pt  to ensure that  the expert  witness fair ly inform ed the jury of his opinion as to a 

match and the lim itat ions of that  opinion. 

 

The defendant  further contends, however, that  the judge erred in allowing Trooper 

Lombard, on cross-exam inat ion, to test ify to his opinion without  the lim itat ion required by 

the judge on direct  exam inat ion. On direct  exam inat ion, the t rooper conceded that , as a 

m at ter of science, he could not  exclude every other nine m illim eter firearm  with six lands 

and six grooves with a r ight -hand twist . But  on cross-exam inat ion, Trooper Lom bard twice, 

without  qualif icat ion (and without  an object ion or m ot ion to st r ike) , test ified that  the 

project iles and cart r idge cases found at  the scene were " fired by that  AB-10."  On redirect  

exam inat ion, over object ion, the t rooper further test ified that  in his opinion it  was a 

"pract ical impossibilit y"  that  the project iles or cart r idge casings came from  any other AB-10 
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firearm . [ FN27]  

 

We find no prejudicial error here. While the opinions proffered by the t rooper on cross-

exam inat ion and redirect  exam inat ion lacked the lim itat ions the judge required on direct  

exam inat ion, we conclude that , considering the ent irety of the witness's test imony, the jury 

were adequately informed of these lim itat ions. The jury were told about  the dist inct ion 

between individual and class characterist ics, and that  the class characterist ics found on the 

project iles in this case, six lands and six grooves with a r ight -hand twist , could m atch 

potent ially "hundreds" of firearm s, including the I nt ratec AB-10 handgun found at  17 Morr is 

St reet . Although the t rooper gave his opinion that  the project iles were a "m atch" to this 

part icular I nt ratec AB-10 handgun based on the "unique markings" he observed and that  he 

considered it  a "pract ical impossibilit y"  that  another weapon could have fired these 

project iles, this opinion was adequately tempered by Trooper Lombard's adm issions that  he 

had not  com pared the project iles in this case with ones fired from  any other I nt ratech AB-

10 firearm  and that  he could not  scient ifically exclude the possibilit y that  another weapon 

with sim ilar class characterist ics to an I nt ratec AB-10 had fired the project iles. 

 

I n light  of our ruling today and the findings of the NRC report , we offer the following 

guidelines to ensure that  expert  forensic ballist ics test imony appropriately assists the jury in 

finding the facts but  does not  m islead by reaching beyond its scient ific grasp. First , before 

t r ial,  the exam iner must  adequately document  the findings or observat ions that  support  the 

exam iner's ult imate opinion, and this documentary evidence, whether in the form  of 

m easurem ents, notes, sketches, or photographs, shall be provided in discovery, so that  

defense counsel will have an adequate and informed basis to cross-exam ine the forensic 

ballist ics expert  at  t r ial.  See United States v. Green, 405 F.Supp.2d 104, 120 (D.Mass.2005)  

(absence of notes and photographs by exam iner "makes it  difficult ,  if not  impossible,"  for 

another expert  to reproduce what exam iner did) ;  United States vs.  Monteiro, Crim inal No. 

03-  10329-PBS (D.Mass. Nov. 28, 2005)  (AFTE guidelines require examiners to docum ent  

ident ificat ions by notes, sketches, or photographs, and barr ing expert  forensic ballist ics 

test imony unt il adequate documentat ion is provided) . 

 

Second, before an opinion is offered at  t r ial,  a forensic ballist ics expert  should explain to the 

jury the theories and methodologies underlying the field of forensic ballist ics. This test imony 

should include, but  is not  lim ited to, explanat ion of how toolmarks are imparted onto 

project iles and cart r idge casings;  the differences between class, subclass, and individual 

characterist ics of firearms;  and the different  types of result ing toolmarks that  exam iners 

look for and com pare. Such test imony should also clearly art iculate the differences between 

class and subclass characterist ic toolm arks, which can narrow down the group of weapons 

that  may have fired a part icular project ile, and individual characterist ic toolm arks, which 

potent ially may perm it  an opinion that  a part icular firearm  fired a project ile. [ FN28]  Such 

background test im ony is essent ial to assist  the jury in evaluat ing any opinion offered by the 

expert . See Com m onwealth v. Lanigan, 419 Mass. 15, 25 (1994)  (purpose of expert  

test imony is to assist  t r ier of fact ) ;  Mass. G. Evid., supra § 702 (same) . I t  is also sim ilar to 

the type of informat ive background test imony that  is commonly provided before adm it t ing 

other expert  opinions. See, e.g., Com m onwealth v. Pat terson, 445 Mass. 626, 628-634 

(2005)  (expert  fingerprint  test im ony) ;  Comm onwealth v. Gaynor, 443 Mass. 245, 263-270 

(2005)  (expert  DNA test im ony) . 

 

Third, in the absence of special circumstances cast ing doubt  on the reliabilit y of an opinion, 

and once these two things have been done, a forensic ballist ics expert  m ay present  an 

expert 's opinion of the toolm arks found on project iles and cart r idge casings. Where a 

qualified expert  has ident ified sufficient  individual characterist ic toolmarks reasonably to 

offer an opinion that  a part icular firearm  fired a project ile or cart r idge casing recovered as 
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evidence, the expert  may offer that  opinion to a "reasonable degree of ballist ic certainty."  

[ FN29]  See United States v. Taylor, 663 F.Supp.2d 1170, 1180 (D.N.M.2009) ;  United States 

vs.  Diaz, No. CR 05-00167 WHA (N.D.Cal. Feb. 12, 2007) ;  United States v. Monteiro, 407 

F.Supp.2d 351, 372 (D.Mass.2006) . Where the individual characterist ic toolmarks are not  so 

dist inct ive as to just ify such an opinion, a qualified ballist ics expert  may st ill offer an opinion 

based on the class or subclass characterist ics that  narrow the scope of possible firearms or 

elim inate a class of possible firearms as the source of the spent  project iles or cart r idge 

casings. [ FN30]  

 

The adm ission of an opinion to a " reasonable degree of ballist ic certainty" is sim ilar to the 

manner in which our appellate courts perm it  other empir ically based but  subject ive opinions 

to be presented, such as the source of physical injur ies or the cause of death, see, e.g., 

Comm onwealth v. Nardi,  452 Mass. 379, 383 (2008)  ( " reasonable degree of medical 

certainty") , Com m onwealth v. DelValle, 443 Mass. 782, 788 (2005)  (sam e) ;  clinical 

diagnoses, Comm onwealth v. Roberio,  428 Mass. 278, 280 (1998)  ( " reasonable degree of 

scient ific certainty") ;  and psychological opinions, Comm onwealth v. Wentworth, 53 

Mass.App.Ct . 82, 86 (2001)  ( " reasonable degree of psychological certainty") . I t  is also 

consistent  with the NRC's recom mendat ion that  " [ c] onclusions drawn in firearms 

ident ificat ion should not  be m ade to imply the presence of a firm  stat ist ical basis where 

none has been dem onst rated."  Ballist ic I m aging, supra at  82. Cf. Comm onwealth v. Mat tei,  

455 Mass. 840, 850-853 (2010)  (because it  is possible to say to mathemat ical degrees of 

stat ist ical certainty that  one DNA profile matches another, test  results and opinions 

regarding DNA profile must  be accompanied by test imony explaining likelihood of that  

match occurr ing in general populat ion) . Phrases that  could give the jury an im pression of 

greater certainty, such as "pract ical impossibilit y"  and "absolute certainty,"  should be 

avoided. [ FN31]  Cf. Com m onwealth v. Gam bora,  457 Mass. 715, 727-728 (2010)  

( recognizing possibilit y that  it  may be error for fingerprint  expert  to state with absolute 

certainty that  part icular latent  print  matches known print , or that  comparisons are error 

free) . The phrase "reasonable degree of scient ific certainty"  should also be avoided because 

it  suggests that  forensic ballist ics is a science, where it  is clear ly as much an art  as a 

science. See Ballist ic I maging, supra at  54-56. 

 

We recognize that  some courts that  have reviewed the research regarding forensic ballist ics 

have com e to different  conclusions regarding the adm issibilit y of such opinions. See United 

States v. Glynn, 578 F.Supp.2d 567, 574-575 (S.D.N.Y.2008)  (perm it t ing ballist ics expert  to 

offer opinion only that  " firearms match was 'more likely than not ' " ) ;  United States v. 

Natson, 469 F.Supp.2d 1253, 1261-1262 (M.D.Ga.2007)  (perm it t ing forensic ballist ics 

expert  to offer opinion of m atch " to a 100%  degree of certainty") ;  United States v. Green, 

405 F.Supp.2d 104, 124 (D.Mass.2005) (perm it t ing forensic ballist ics expert  to test ify only 

to expert 's actual observat ions, and refusing to perm it  the expert  to offer opinion that  

part icular firearm  was source of recovered shell casings) . We recognize that  these decisions 

may have depended to some degree on the quality of the evidence on which the expert 's 

opinion rested in a part icular case, but  as a general rule we believe that  a m iddle ground 

perm it t ing the opinion of a match to a " reasonable degree of ballist ic certainty"  under these 

guidelines more fully captures our current  understanding of the scient ific r igor underpinning 

forensic ballist ics. As the NRC report  concludes, toolmarks from firearm s are not  completely 

random and volat ile, and sim ilar markings can clear ly be observed on project iles and 

cart r idge casings that  com e from  the same fired weapon. See Ballist ic I maging, supra at  3. 

While the uniqueness of toolmarks has yet  to be scient ifically determ ined and while the 

process by which a firearms exam iner declares a "match" remains inherent ly subject ive, 

" the life of the law [ is]  experience,"  O.W. Holmes, Jr., Com m on Law 1 (Am erican Bar 

Associat ion ed.2009) , and that  experience has demonst rated that  firearm s exam iners can 

and consistent ly do com pare such m arkings and reach opinions that  can assist  finders of 
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fact . We conclude that , where defense counsel is furnished in discovery with the 

docum entat ion needed to prepare an effect ive cross-exam inat ion, where a jury are provided 

with the necessary background regarding the theory and methodology of forensic ballist ics, 

and where an opinion m atching a part icular firearm  to recovered project iles or cart r idge 

casings is lim ited to a "reasonable degree of ballist ic certainty,"  a jury will be assisted in 

reaching a verdict  by having the benefit  of the opinion, as well as the informat ion needed to 

evaluate the lim itat ions of such an opinion and the weight  it  deserves. 

 

4. Adm ission of the gunshot  residue test im ony. The defendant  contends that  the judge 

erred by adm it t ing in evidence, over the defendant 's object ion, Elana Foster 's expert  

test im ony on the results of gunshot  residue test ing performed on clothing seized as 

evidence and her opinion that  the persons wearing these clothes had either discharged a 

firearm , been near a discharged firearm , or had com e into contact  with som ething that  had 

gunshot  residue on it .  The defendant  contends that  this test imony was irrelevant  and that  

any relevance was outweighed by the test imony's potent ial prejudice to the defendant  

because the Commonwealth's expert  could neither state when the residue was placed on 

the item s of clothing nor dist inguish whether the person wearing the clothing had fired a 

gun, been in the presence of a fired gun, or merely com e into physical contact  with 

someone who had fired a gun. 

 

We conclude that  this evidence was relevant  because it  suggested that  the defendant  and 

his codefendants had either recent ly fired a weapon, been in the presence of someone who 

had fired a weapon, or had com e into contact  with someone who had recent ly fired a 

weapon, which made more probable the Commonwealth's content ion that  the defendant  

was one of the armed int ruders into the Finnerty home on May 16, 2005. See Mass. G. Evid. 

§ 401 (2010)  ( relevant  evidence " is evidence having any tendency to m ake the existence of 

any fact  that  is of consequence to the determ inat ion of the act ion more or less probable 

than it  would be without  the evidence") . Evidence does not  have to be conclusive of an 

issue to be adm issible. See Comm onwealth v. Arroyo,  442 Mass. 135, 144 (2004) . 

 

We also conclude that  the probat ive value of the evidence was not  substant ially outweighed 

by the danger of unfair  prejudice or the r isk of m isleading the jury. See Comm onwealth v. 

Rosario,  444 Mass. 550, 557 (2005) ;  Mass. G. Evid., supra at  § 403. "Evidence is not  

rendered prejudicial merely because it  is inconclusive."  Com m onwealth v. Benoit , 382 Mass. 

210, 221 (1981) . Here, the witness carefully explained the three ways that  "unique 

part icles"  from  gunshot  residue could have ended up on the clothing, including the 

possibilit y that  the part icles could have resulted from  com ing into contact  with som eone 

who had recent ly fired a weapon. I t  was for the jury to determ ine whether that  explanat ion 

was more probable than the other, more culpable inferences. See Comm onwealth v. Sylvia, 

456 Mass. 182, 191 (2010)  (weight  to give test imony is mat ter for jury) . The judge did not  

abuse his discret ion in adm it t ing this test imony. See id. at  192, quot ing Comm onwealth v. 

Sim pson, 434 Mass. 570, 578-579 (2001)  ( "Whether evidence is relevant  and whether its 

probat ive value is substant ially outweighed by its prejudicial effect  are m at ters ent rusted to 

the t r ial judge's broad discret ion and are not  disturbed absent  palpable error") . 

 

5. Adm ission of the defendant 's denials and invocat ion of r ights. When the defendant  was 

interviewed at  the Lynn police stat ion on the m orning of May 17, 2005, after the 

invest igators quest ioned aspects of the defendant 's story and suggested that  he had been 

involved in the killings, the defendant  ended the interview by invoking his r ight  to remain 

silent  under the Fifth Amendm ent  to the United States Const itut ion and request ing to speak 

with an at torney. The defendant  contends that  the judge erred by adm it t ing in evidence his 

invocat ion of his r ight  to counsel and his r ight  to remain silent . Because the defendant  did 

not  object  to this evidence at  the t im e of t rial,  we review for substant ial likelihood of a 
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miscarr iage of just ice. Comm onwealth v. Wright , 411 Mass. 678, 681-682 (1992) . 

 

The judge recognized that  evidence that  the accused invoked the r ight  to counsel or the 

r ight  to remain silent  is not  generally adm issible at  t r ial,  see Com m onwealth v. DePace, 433 

Mass. 379, 382-384 (2001) , S. C., 442 Mass. 739 (2004) , cert . denied, 544 U.S. 980 

(2005) , and advised the defendant  that  he would exclude the invocat ion if so requested. 

However, both the defendant  and defense counsel inform ed the judge that  they wished the 

ent ire recorded interview to be heard by the jury, including the invocat ion of defendant 's 

r ights. Where inadm issible evidence is adm it ted because of a defendant 's reasonable tact ical 

decision, there is no substant ial likelihood of a m iscarr iage of just ice. See Com monwealth v. 

Carm ona,  428 Mass. 268, 275-  276 (1998) ;  Com m onwealth v. Johnson, 374 Mass. 453, 

464-465 (1978) , and cases cited. 

 

As the judge noted, the defendant 's desire to have the ent ire recorded interview adm it ted in 

evidence was an "understandable tact ical decision."  I n closing argum ent , defense counsel 

told the jury that  the defendant  voluntarily answered police quest ions unt il he was accused 

of com m it t ing the murders, and only then invoked his r ights. This them e of cooperat ion with 

police was pivotal to the defense theory of the case, which was that  the defendant , when 

stopped by the police at  17 Morr is St reet  short ly after the shoot ing, was merely in the 

wrong place at  the wrong t im e, and that  the police engaged in a "rush to judgm ent"  in 

accusing him  of the cr ime. Moreover, any r isk that  the jury m ay have m isused the 

defendant 's invocat ion of r ights was dim inished by the judge's adm onit ions to the jurors, 

m ade after the interview was played and in his final charge, that  they should not  draw any 

negat ive inference from  the defendant 's exercise of his r ight  to rem ain silent  or his r ight  to 

counsel. We find there was no substant ial likelihood of a m iscarr iage of just ice arising from 

the defendant 's tact ical decision to adm it  this otherwise inadm issible evidence. 

 

The defendant  also argues that  the judge erred in adm it t ing in evidence his repeated denials 

of wrongdoing, although he did not  object  to their adm ission at  t r ial.  I n Comm onwealth v. 

Wom ack, 457 Mass. 268, 276 (2010) , we noted that , in those circum stances where it  was 

error to adm it  a defendant 's denials, " [ t ] he core of any prejudice is m ore likely caused by 

adm ission of the accusat ions than the denials,"  because it  is generally "of great  value to 

defendants" for the jury to hear "evidence of [ a defendant 's]  prom pt, clear, and em phat ic 

denials without  [ the defendant 's]  having to test ify."  The defendant  and defense counsel, by 

asking that  the ent ire tape recording be played to the jury, apparent ly found value in the 

jury hearing his denials. I n addit ion, defense counsel made use of the police accusat ions in 

his closing argument , stat ing that  the police had lied to the defendant  about  the st rength of 

the evidence they had obtained against  him . We conclude that , in these circum stances and 

in the absence of object ion, the judge did not  err in adm it t ing in evidence the defendant 's 

denials and the hearsay accusatory statem ents of the police that  t r iggered these denials. 

 

6. Adm ission of statements of the codefendant  Phap Buth. The defendant  contends that  the 

judge erred by adm it t ing in evidence, over the defendant 's object ion, two statements made 

by Phap Buth. The first  statem ent  was m ade by Buth when he was stopped by police several 

hundred yards away from 17 Morr is St reet  short ly after the shoot ings. Buth gave his nam e 

and told officers he had just  got ten off a bus from  Revere and was going to visit  a fr iend 

"David" who lived on the st reet . Although Buth pointed to a white house, he could not  

provide "David's"  last  name. The defendant  contends that  this statement  was adm it ted in 

violat ion of Crawford v. Washington, 541 U.S. 36 (2004) , because Buth did not  test ify at  

t r ial and was not  subject  to cross-exam inat ion. 

 

"The Crawford case reestablished the principle that  test imonial out -of-court  statements are 

inadm issible under the confrontat ion clause of the Sixth Am endm ent  to the United States 
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Const itut ion, regardless of local rules of evidence, unless the declarant  is available at  t r ial or 

the declarant  formally is unavailable to test ify and the defendant  had a prior opportunity to 

cross-exam ine the declarant ."  Comm onwealth v. Gonsalves, 445 Mass. 1, 3 (2005) , cert . 

denied, 548 U.S. 926 (2006) . However, the Supreme Court  noted in the Crawford case that  

the confrontat ion clause "does not  bar the use of test imonial statements for purposes other 

than establishing the t ruth of the m at ter asserted."  Crawford v. Washington, supra at  59-60 

n. 9. Likewise, we have stated that  "adm ission of a test imonial statem ent  without  an 

adequate prior opportunity to cross-exam ine the declarant  ...  violates the confrontat ion 

clause only if the statement  is hearsay, that  is, offered to prove the t ruth of the m at ter 

asserted."  Comm onwealth v. Hurley,  455 Mass. 53, 65 n. 12 (2009) . See Comm onwealth v. 

Caillot ,  454 Mass. 245, 255-256 (2009) , cert . denied, 130 S.Ct . 1527 (2010) . 

 

The Com m onwealth did not  offer this test imony for the t ruth of the m at ter asserted. Rather, 

the test imony was offered for both its falsity and for it s sim ilar ity to the defendant 's 

statem ent  about  taking a bus from  Revere to Lynn on the night  of May 16, which the 

prosecut ion also argued was false. Consequent ly, the adm ission of Buth's statem ents to 

police was not  error. See Comm onwealth v. Brum,  438 Mass. 103, 116-117 (2002)  

(confrontat ion r ights not  implicated where statem ents offered to show defendant  and 

another gave ident ical false statements) . 

 

The defendant  also contends that  the judge erred by adm it t ing in evidence, over the 

defendant 's object ion, Buth's query to Jacquelyn Cordes whether she "knew anybody that  

would want  to t rade the m arijuana [ he had brought ]  for crack cocaine."  On appeal, the 

defendant  contends that  this statement  was improperly adm it ted as a hearsay statement  of 

a joint  venturer because the statement  was not  m ade during the pendency of the joint  

venture. [ FN32]  The defendant  also argues that  the judge never inst ructed the jury about  

the proper use of joint  venture statements either after the statem ents were adm it ted or 

during his final charge. 

 

We need not  reach the issue whether the statement  was adm issible as a joint  venture 

statement , because Buth's quest ion was not  offered for the t ruth of the m at ter asserted. 

Rather, it  was offered to provide context  for the defendant 's subsequent  request  to Eang 

Logn to contact  a drug dealer, which suggested that  the defendant  was looking to obtain 

drugs through a robbery because the defendant  at  the t im e had neither m oney to purchase 

nor m arijuana to t rade for the drugs. Moreover, Buth's statement  added nothing of 

substance to Cordes's nonhearsay test imony that  Buth brought  a large bag of marijuana to 

Logn's apartment , which she helped him  t rade for crack cocaine. We conclude that  the 

judge did not  err in adm it t ing this statem ent . 

 

7. Adm ission of the surveillance videotape.  The defendant  contends that  the judge erred by 

adm it t ing in evidence, over the defendant 's object ion, a copy of the surveillance videotape 

from  the Pet  Express taken four or five hours before the shoot ings. The defendant  argues 

that  this videotape should not  have been adm it ted because it  was not  properly 

authent icated by a representat ive of the Pet  Express store. We discern no error in the 

adm ission of the videotape. The videotape was authent icated by Son's gir l fr iend, who was 

at  the store that  evening with the defendant , Son, and Son's sister. She test ified that  all 

four individuals could be seen on the surveillance videotape, and that  it  was a fair  and 

accurate representat ion of their  visit  to the store. Her test imony alone was sufficient  to 

authent icate the videotape. [ FN33]  See Com monwealth v. Figueroa, 56 Mass.App.Ct . 641, 

646 (2002)  ( test imony that  photograph depicts "a fair  and accurate representat ion of 

som ething the witness actually saw" sufficient  to authent icate photograph) ;  Mass. G. Evid. § 

901(a) , at  311 (2010)  (pr inciple that  authent icity may be proved by test imony of qualified 

witness that  item  is what  proponent  represents it  to be is "applicable to photographs as well 
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as other form s of docum entary evidence") . 

 

8. Voir dire of jurors.  The defendant  contends that  the judge erred in quest ioning 

prospect ive jurors during individual voir dire, over defense object ion, about  whether 

potent ial evidence at  t r ial regarding gangs or gang- related act ivity would affect  the jurors' 

abilit y to be fair and impart ial.   

 [ FN34]  Gang- related test imony was never presented at  t r ial, however, as the judge 

later barred the proffered evidence on hearsay and confrontat ion clause grounds. The 

defendant  contends that  this quest ion therefore prejudiced or otherwise tainted the 

jury. 

 

 

"The judge must  exam ine jurors fully regarding possible bias or prejudice where 'it  appears 

that  there is a substant ial r isk that  jurors m ay be influenced by factors ext raneous to the 

evidence presented to them .' .. . The scope of the voir dire is in the sound discret ion of the 

t r ial judge and will be upheld absent  a clear showing of abuse of discret ion."  Comm onwealth 

v. Garut i, 454 Mass. 48, 52 (2009) , quot ing Com m onwealth v. Morales, 440 Mass. 536, 548 

(2003) . I n this case, the prosecut ion proffered evidence regarding gang affiliat ions of the 

defendant  and his codefendants, and the judge at  the t im e of voir dire had not  yet  ruled on 

the adm issibilit y of such evidence. I t  was prudent  and reasonable for the judge to quest ion 

potent ial jurors about  their abilit y to remain im part ial if there was gang- related test imony at  

t r ial.  Eleven potent ial jurors were excused for cause specifically because they indicated they 

could not  be impart ial if such test imony were adm it ted. I f these jurors had been empanelled 

and gang- related test im ony were adm it ted at  t r ial,  the defendant 's r ight  to a fair  t r ial m ay 

have been at  r isk. 

 

The em panelled jurors were not  tainted or prejudiced by the quest ion regarding possible 

gang affiliat ion because the sit t ing jurors said they would be fair and impart ial if gang-

related test imony were presented during t r ial.  I t  is illogical to suggest  that  the empanelled 

jurors could be fair and impart ial while hearing actual test imony regarding gang affiliat ions, 

but  were som ehow prejudiced by the mere suggest ion during voir dire that  such test im ony 

m ight  possibly ar ise. There was no abuse of discret ion and no error in asking the voir dire 

quest ions. 

 

9. Let ter from  juror. On June 9, 2005, six days after the verdict , a juror sent  a let ter to the 

judge suggest ing that  she and possibly two other jurors had been pressured into convict ing 

the defendant  despite having a reasonable doubt  concerning the defendant 's guilt .  

According to the juror, other jurors " lean[ ed]  across the table into our faces and insist [ ed]  

on yelling at  us, scream ing, swearing, and throwing books and pens just  because we [ saw]  

som e things different ly."  After the other two holdouts changed their m inds, the juror 

claim ed that  she was subjected to "8 hours of constant  interrogat ion,"  with jurors 

"constant ly yelling at  me and swearing and point ing finger[ s]  in my face across the table 

and telling me that  I  am  crazy."  The let ter further alleged that  some jurors had made up 

their  m inds " from  day 1 without  listening to anything that  was presented,"  that  som e jurors 

convinced or int im idated others to change their votes outside the jury room , and that  the 

foreperson at  one point  refused to send the judge a note saying that  the jury were 

deadlocked and instead insisted that  they cont inue deliberat ing. [ FN35]  

 

The judge sent  a copy of the let ter to counsel on June 16, 2008, along with his own let ter 

declar ing that  he did not  believe any act ion should be taken because the juror 's complaints 

in the let ter did not  allege an ext raneous influence on the jury, did not  " r ise to the level of 

juror m isconduct ,"  and related to the jury's " internal decision m aking process."  The 

defendant  filed a m ot ion to reconsider on Novem ber 10, 2008, which was denied. The 

15



defendant  subsequent ly filed a not ice of appeal, preserving the issue for appeal. The 

defendant  contends that  the let ter indicated irregularit ies in the jury deliberat ion process, 

and that  the judge erred in failing to make postverdict  inquiry of the juror in court . I n the 

alternat ive, the defendant  contends that  the judge erred by not ifying counsel of his decision 

on the m at ter before giving counsel a copy of the let ter and an opportunity to be heard. We 

review the judge's decision for abuse of discret ion. See Comm onwealth v. Pena, 455 Mass. 

1, 9-  11 (2009) . 

 

With few except ions, we adhere to the pr inciple that  " it  is essent ial to the freedom and 

independence of [ jury]  deliberat ions that  their discussions in the jury room  should be kept  

secret  and inviolable."  Comm onwealth v. Fidler, 377 Mass. 192, 196 (1979) , quot ing 

Woodward v. Leavit t ,  107 Mass. 453, 460 (1871) . A judge receiv ing a postverdict  let ter or 

affidavit  from  a juror has no duty to invest igate or to conduct  an evident iary hearing "unless 

the court  finds som e suggest ion or showing that  ext raneous m at ters were brought  into the 

jury's deliberat ions,"  Com m onwealth v. Dixon, 395 Mass. 149, 151 (1985) , or that  a juror 

made a statement  to another juror that  reasonably dem onst rates racial or ethnic bias. See 

Comm onwealth v. McCowen, ante 461, 494 (2010) . See also Comm onwealth v. Sem edo,  

456 Mass. 1, 22-24 (2010) ;  Com m onwealth v. Laguer, 410 Mass. 89, 97 (1991) ;  

Comm onwealth v. Fidler, supra at  203;  Mass. G. Evid., supra at  § 606(b) , at  177-178. An 

ext raneous m at ter m ay include an improper com m unicat ion to a juror by a third party or 

improper considerat ion by a juror of inform at ion not  in evidence. See Comm onwealth v. 

Sem edo, supra at  22-23;  Com m onwealth v. Fidler, supra at  197. Even where an evident iary 

hearing is appropriate, "evidence concerning the subject ive mental processes of jurors, such 

as the reasons for their decisions,"  is inadm issible to impeach a verdict . I d.  at  198. 

 

None of the allegat ions in the let ter const ituted an ext raneous influence on the jury or a 

claim  of racial or ethnic bias. I nstead, the let ter detailed st resses that  somet imes surface in 

the deliberat ive process required to get  twelve individuals with differ ing views of the 

evidence to reach a unanimous verdict . "Tension between jurors favoring guilt  and those 

favoring acquit tal is part  and parcel of the internal decision-making process of jury 

deliberat ions."  Comm onwealth v. Sem edo, supra at  23, quot ing Comm onwealth v. 

Mahoney,  406 Mass. 843, 855 (1990) . That  these stresses and tensions m ay be keenly felt  

by som e jurors does not  autom at ically call into quest ion a verdict . See Comm onwealth v. 

Martell, 407 Mass. 288, 295 (1990) , quot ing United States v. Stoppelm an, 406 F.2d 127, 

133 (1st  Cir.) , cert . denied, 395 U.S. 981 (1969)  ( " fact  that  som e jurors have weaker wills 

than others- -or that  one individual m ay bow to the pressure of eleven- -cannot  be a cause 

for reopening a case") . Likewise, the juror 's claim  that  two of the other holdout  jurors were 

" int im idat [ ed] "  into changing their votes outside the jury room by other jurors is not  an 

ext raneous influence. See Com m onwealth v. Mahoney, supra at  856 ( jurors' disregard of 

judge's inst ruct ions that  they not  discuss case except  during deliberat ions is not  ext raneous 

influence in absence of facts that  discussions involved mat ters not  in evidence) . The judge 

did not  abuse his discret ion in failing to m ake a postverdict  inquiry of the juror. 

 

Nor was it  an abuse of discret ion for the judge to decide the issue before inform ing counsel 

of the let ter and giving counsel an opportunity to be heard, although the bet ter pract ice is 

to postpone decision unt il counsel have had such an opportunity. Cf. Com m onwealth v. 

Floyd P.,  415 Mass. 826, 833 (1993)  (when jury com m unicat ion of legal significance is 

received by judge before jury return verdict , "counsel should be given the opportunity to 

assist  the judge in fram ing an appropriate response and to place on record any object ion 

they m ight  have to the course chosen by the judge") ;  Comm onwealth v. Donovan, 15 

Mass.App.Ct . 269, 272 (1983)  ( "once a t r ial judge becomes aware of circumstances 

indicat ing an irregularit y in jury deliberat ions"  prior to verdict  " judge should inform  counsel 

for both sides, on the record [ and]  should endeavor to correct  the problem ") . Here, the 
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j udge immediately informed counsel of his receipt  of the juror 's let ter, his decision not  to 

conduct  an inquiry of the juror, and his reasons. By doing so, the defendant  had adequate 

opportunity to protect  his r ights by object ing to the judge's ruling and m oving for 

reconsiderat ion, which he did. The judge fully considered the mot ion and the issue was 

preserved for appeal and review by this court . There was no unfair prejudice to the 

defendant . 

 

10. Relief pursuant  to G.L. c. 278, § 33E.  We have reviewed the ent ire record pursuant  to 

our duty under G.L. c. 278, § 33E, and considered the defendant 's claims of ineffect ive 

assistance of counsel. See Comm onwealth v. Wright ,  411 Mass. 678, 682 (1992)  ( "statutory 

standard of § 33E [ review]  is m ore favorable to a defendant  than is the const itut ional 

standard for determ ining the ineffect iveness of counsel") . We discern no error that  produced 

a substant ial likelihood of a m iscarr iage of just ice, nor any other reason to order a new t r ial 

or to reduce the defendant 's m urder convict ions to a lesser degree of guilt .  [ FN36]  

 

Judgm ents affirm ed. 

 FN1. The defendant  was sentenced to two consecut ive life terms on the murder 

convict ions, and to from four to five years to be served concurrent ly on the firearm  

convict ion. The arm ed hom e invasion convict ion was placed on file with the consent  of 

the defendant  and is not  part  of the appeal. 

 

 FN2. Robert  Finnerty will be referred to as Robert  and Judith Finnerty will be referred 

to as Judith or Judith Finnerty. 

 

 FN3. Phap Buth is one of the codefendants in this case. He was t r ied separately and 

convicted on two indictments charging murder in the first  degree and armed home 

invasion. He was given consecut ive life sentences on the m urder convict ions. 

 

 FN4. Judith and Robert  had occasionally sold marijuana to "make ends meet"  since 

2003 when Robert  was paralyzed by his third st roke and Judith quit  her job to take 

care of him . 

 

 FN5. Buth did not  com e inside with the gunm en.

 

 FN6. I t  is unclear from  the record why Am y Dum as has a different  surnam e from  her 

parents. 

 

 FN7. One of the officers present  for the pat fr isk test ified that  the defendant  "had an 

accelerated heart  rate."  The other officer did not  not ice an elevated heart  rate and 

described the defendant 's dem eanor as " [ c] alm ."  

 

 FN8. Chon Son is one of the codefendants in this case. He pleaded guilty to two 
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indictm ents charging murder in the second degree, as well as armed home invasion 

and carrying a firearm  without  a license, and was sentenced to concurrent  term s of life 

in prison on the murders. 

 

 FN9. Phap Buth is known to acquaintances as both "Cory" and "Codam ," and was 

frequent ly referred to as such during test imony. 

 

 FN10. During the interview with police, the defendant  said that  he had left  a black 

hooded sweatshirt  in his sister 's vehicle, which was parked near the Thornton St reet  

residence in Revere. When police seized the vehicle and searched it  for evidence, they 

found a black jacket , but  not  a hooded sweatshir t . 

 

 FN11. The Pet  Express receipt  found in Chon Son's possession at  the Lynn police 

stat ion was dated May 16 and t im e stam ped 19: 35 or 7: 35 P.M. 

 

 FN12. There was significant  test imony regarding the decision by the prosecut ion not  to 

use an Asian-American database in calculat ing these "matching" est imates given the 

defendant 's Cam bodian ancest ry. Both Schneeweis and the defense expert  test ified 

that  using databases from different  ethnic and geographic populat ions will y ield varying 

est imates regarding a deoxyribonucleic acid (DNA)  profile "match."  Schneeweis 

test ified that  the Caucasian, Afr ican-American, and Hispanic databases were the 

standard databases used in her indust ry to provide a general likelihood of a profile 

m atch, and that  other databases typically provided est im ates within a factor of ten of 

those est imates. The defense expert  test ified that , although an Asian-American or 

Cam bodian database would likely yield m ore accurate est im ates, the results from the 

Caucasian, Afr ican-American, and Hispanic databases would be "within throwing 

distance of those num bers."  Such variances are not  stat ist ically meaningful when the 

probabilit y of a random match, at  the low end, is approximately one in 18.8 

quadrillion.  

 

 FN13. See note 12, supra. 

 

 FN14. "Unique" part icles from  the discharge of firearm s are form ed when the fir ing pin 

of a firearm  hits the primer cap of an am m unit ion cart r idge, ignit ing the three m ain 

chem ical elements in the primer compound, which in turn ignites the gunpowder. 

These primer elem ents are lead, barium , and ant im ony, and the fir ing process fuses 

some of these elements together into part icles. Gunshot  residue experts look for 

part icles with all three elements fused together and consider these part icles unique to 

the process of fir ing a weapon because the only other common process that  creates 

sim ilar part icles is set t ing off fireworks. Part icles from  fireworks, however, tend to 

contain m agnesium , which part icles from  gunshot  pr imer com pounds do not . 

 

 FN15. Such evidence is commonly referred to as "ballist ics"  evidence. See, e.g., 
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Comm onwealth v. Garvin, 456 Mass. 778, 783, 798 (2010) . The word "ballist ics"  

literally m eans " the study of the dynam ics of project iles in flight ."  Nat ional Research 

Council,  Ballist ic I maging 15 (2008)  (Ballist ic I maging) . The more precise term  is 

either " forensic ballist ics"  or " firearms ident ificat ion."  I d. 

 

 FN16. I n Comm onwealth v. Best ,  180 Mass. 492, 495-496 (1902) , this court  held that  

comparison photographs of bullets recovered from  a murder vict im 's  

 body and a bullet  "pushed through" a r ifle found in the defendant 's kitchen were 

properly adm it ted at  t r ial.  Chief Just ice Holm es stated:  "We see no other way in which 

the jury could have learned so intelligent ly how that  gun barrel would have marked a 

lead bullet  fired through it ,  a quest ion of much importance to the case."  I d.  at  495. 

Likewise, Chief Just ice Holm es concluded that  expert  test imony that  the bullets 

recovered from  the body were marked with rust  the way they would have been if fired 

through the recovered r ifle was properly adm it ted. See id. at  495-496. 

 

 FN17. A " toolmark" refers to any m ark left  on an object  by com ing into contact  with 

another, typically harder, object . See Nat ional Research Council,  St rengthening 

Forensic Science in the United States:  A Path Forward 150 (2009)  (St rengthening 

Forensic Science) . 

 

 FN18. Forensic ballist ics experts may also compare project iles or cart r idge casings 

recovered from  other crime scenes in an effort  to link unsolved crimes to the same 

weapon. 

 

 FN19. These are just  some examples of firearm  characterist ics and their corresponding 

observable toolmarks. Other dist inct ive firearm  characterist ics include, but  are not  

lim ited to, fir ing pins and the ext ractor or ejector  

 m echanism s that  rem ove spent  am m unit ion cart r idges. Fir ing pins m ay leave 

" im press[ ed] "  or im pression-style toolmarks on cart r idge casings when the casing is 

st ruck to init iate the fir ing process. These toolmarks may include the size, shape, and 

locat ion of the fir ing pin impression, as well as smaller m icroscopic toolmarks result ing 

from surface variat ions of the fir ing pin itself.  See Ballist ic I maging, supra at  32-35, 

41-45. Sim ilar ly, the ext ract ion or eject ion mechanism  for removing ammunit ion from  

a firearm  can leave st r iated abrasion toolmarks on spent  cart r idge casings. See id.  at  

35, 44-45. 

 

 FN20. The Associat ion of Firearm  and Toolmark Exam iners (AFTE)  is an organizat ion of 

firearm  and toolmark exam iners that  publishes the peer- reviewed AFTE Journal. The 

AFTE's Theory of I dent ificat ion (AFTE Theory of I dent ificat ion)  is one of the primary 

methodologies used by firearm  exam iners to compare project iles and cart r idge casings. 

See Theory of I dent ificat ion as it  Relates to Toolm arks, 30 AFTE J. 86, 86-88 (1998)  

(Theory of I dent ificat ion I ) ;  Ballist ic I maging, supra at  60-61, 64-67. 

 

 FN21. However, the AFTE Theory of I dent ificat ion does not  explain how subclass 
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characterist ics may be dist inguished from  individual characterist ics. See Theory of 

I dent ificat ion I , supra at  86-88;  Theory of I dent ificat ion,  

 Range of St r iae Com parison Reports and Modified Glossary Definit ions- -An AFTE 

Criter ia for I dent ificat ion Commit tee Report , 24 AFTE J. 336, 336-340 (1992)  (Theory 

of I dent ificat ion I I ) . 

 

 FN22. Some forensic ballist ics experts will offer an opinion ident ifying a part icular 

firearm  as having fired a project ile or cart r idge casing only if there are at  least  a 

certain number of consecut ive m atching st r iat ions (CMS technique) . Although there is 

debate within the firearm s exam inat ion com m unity about  the pros and cons of the 

AFTE Theory of I dent ificat ion approach and the CMS technique, both rely 

fundamentally on pat tern matching and differ only in the criter ia used to establish a 

match. See Ballist ic I maging, supra at  64-  67. Trooper Brian Lombard appears to have 

relied on the AFTE approach in reaching his opinion. 

 

 FN23. The 2008 Nat ional Research Council (NRC)  report  was commissioned to 

determ ine the feasibilit y of creat ing a nat ional ballist ic im aging database. Ballist ic 

I maging, supra at  2. Although the NRC report  was not  intended to be an assessm ent  of 

the firearm s ident ificat ion discipline and did not  make recommendat ions on the 

adm issibilit y of firearm s- related toolmark evidence, we are not  aware of a more 

com prehensive evaluat ion of the field. See id.  at  1-87. See also Nat ional Research 

Council,  St rengthening Forensic Science in  

 the United States:  A Path Forward 150-156 (2009) .

 

 FN24. The AFTE Theory of I dent ificat ion states that  an exam iner can offer an opinion of 

"common origin"  when the surface contours of two toolm arks are in "sufficient  

agreem ent ."  Theory of I dent ificat ion I , supra at  86. " [ S] ufficient  agreement ,"  according 

to the theory, "m eans that  the likelihood another tool could have m ade the m ark is so 

rem ote as to be considered a pract ical impossibility."  I d. I n this context , "pract ical 

impossibilit y"  is a subject ive determ inat ion based on the exam iner's t raining and 

experience. See id. 

 

 FN25. We draw the analogy of a person at tem pt ing to ident ify a part icular autom obile 

solely from  its external characterist ics. The vehicle m ight  first  be ident ified by its 

make, model, and manufacturer, as well as its color, the number of doors, and the 

type of vehicle (e.g., sedan or t ruck) . These character ist ics would yield an 

indeterm inate but  discrete set  of potent ially m atching vehicles. However, to ident ify a 

part icular vehicle solely from  its external characterist ics, it  would be necessary to 

ident ify a reasonable num ber of m ore dist inct ive features such as paint  flaws or dents 

and scratches. I ntuit ively and logically, this can be done. Nevertheless, the preciseness 

of any such ident ificat ion would be uncertain, both because of the difficulty of  

 doing such comparisons and also because one could not  be certain that  m ult iple 

vehicles did not  receive sim ilar paint  flaws or scratches on the factory floor. The 

difficulty of ident ify ing individual vehicles solely from  external characterist ics is one 

reason why vehicles are stam ped with vehicle ident ificat ion num bers. I t  is for a sim ilar 

reason that  the NRC report  found " [ o] f part icular interest "  the use of "m icrostamping" 
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to imprint  firearm  parts "so that  known, unique markers are imparted on bullets or 

cart r idge casings and a connect ion can be made to a gun (and its point  of sale)  without  

recovery of the gun itself."  Ballist ic I maging, supra at  20. The NRC concluded that  this 

technology, somet imes referred to as "ballist ic I D tagging,"  is a more feasible 

alternat ive for forensic ballist ic ident ificat ion than t rying to create a nat ional forensic 

ballist ic imaging database. See id. at  6-7, 20-  21, 255-271. 

 

 FN26. At  t r ial,  after hearing most  of Trooper Lom bard's direct  test im ony and his 

opinion that  the three project iles and spent  cart r idge casings were fired from  the AB-

10 I nt ratec nine m illim eter firearm  found at  17 Morr is St reet , the judge refined what  

he referred to as the " followup quest ion" and required the prosecutor to ask whether 

the t rooper could "exclude all other nine m illim eter weapons that  have six lands and 

six grooves with a r ight -hand twist  .. . [ a] s a mat ter of science."  

 

 FN27. The term  "pract ical impossibilit y"  derives from  the AFTE Theory of I dent ificat ion. 

See note 24, supra. 

 

 FN28. The lack of a firm  scient ific basis proving the uniqueness of individual 

characterist ic toolmarks is a proper subject  for both direct  exam inat ion and cross-

exam inat ion. See Ballist ic I maging, supra at  3. 

 

 FN29. A judge, where appropriate and based on the evidence, may impose further 

lim itat ions on the expert 's opinion, but  may not  allow an expression of certainty 

beyond a reasonable degree of ballist ic certainty. 

 

 FN30. We urge, but  do not  require, that  an expert  explain the basis of any opinion with 

sketches, photographs, or, best of all,  com parison photographs. We are cognizant  that  

all firearms exam iners may not  have access to the high- resolut ion cam eras and 

printers necessary to recreate the images of what  they see under a com parison 

m icroscope. Sim ilar ly, taking a two-dim ensional photograph of a three-dim ensional 

object 's surface m ay not  be the perfect  subst itute for actually viewing those contours 

under a com parison m icroscope. Nevertheless, the role of the expert  is to assist  the 

jury in determ ining fact , not  simply to say " take my word for it ."  Moreover, what  was 

t rue about   

 com parison photographs in 1902 rem ains t rue in 2011. See Com m onwealth v. Best ,  

180 Mass. 492, 495-496 (1902) . To paraphrase Chief Just ice Holm es, we see no other 

way in which a jury can learn so intelligent ly about  how a part icular gun could mark a 

part icular project ile or cart r idge casing. See id.  at  495. 

 

 FN31. We note that  the AFTE standards state that  firearm s exam iners should be 

conservat ive and should not  test ify as to a match unless they consider it  a "pract ical 

impossibilit y"  that  no other weapon could have been involved. See Theory of 

I dent ificat ion I , supra at  86. While we do not  perm it  an exam iner to com m unicate this 

level of certainty, those who abide by the AFTE standards would not  test ify to a m atch 
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to a " reasonable degree of ballist ic certainty" unless they find it  a "pract ical 

impossibilit y"  that  another firearm  could be the source of the recovered project iles or 

cart r idge casings. 

 

 FN32. The t ranscript  does not  indicate a specific reason for defense counsel's object ion 

during the t r ial.  The defendant  had m oved in lim ine during em panelment  to prevent  

Jacquelyn Cordes from test ifying, arguing that  her test imony was irrelevant  because it  

occurred prior to the day of the shoot ings and was inadm issible evidence of a prior bad 

act . The judge reserved decision on the mot ion, recognizing that  the statement  could 

support  the prosecut ion's  

 theory that  the hom e invasion leading to the murders was mot ivated by the desire to 

steal drugs, depending on how much t im e passed between the statements and the 

cr ime and the st rength of other evidence of the alleged joint  venture. 

 

 FN33. I n addit ion, the owner of the Pet  Express store test ified about  the placem ent  of 

the surveillance cameras within the store and the fact  that  they were recording on May 

16, 2005. Detect ive Stephen Pohle of the Lynn police department  also test ified how 

invest igators obtained a copy of the surveillance videotape, which was done by 

videotaping a store security monitor playing the original footage because the original 

footage could not  be otherwise downloaded or copied. 

 

 FN34. The judge asked:  "There may be evidence in this case that  some of the people 

involved were or m ay have been involved or affiliated with a gang or gangs. Would 

that  affect  your abilit y to be a fair and impart ial juror?"  

 

 FN35. The jury did send a note to the judge on the third day of deliberat ions indicat ing 

that  they were deadlocked and the judge gave a Tuey-Rodriquez charge, an inst ruct ion 

designed to encourage the jury to reach a verdict . See Comm onwealth v. Rodriquez,  

364 Mass. 87, 98-101, 101-103 (1973)  (Appendix) ;  Comm onwealth v. Tuey,  8 Cush. 

1, 2-4 (1851) . The jury  

 convicted the defendant  the following day.

 

 FN36. Because the defendant  was convicted of murder in the first  degree on a theory 

of deliberate prem editat ion, we need not  address whether the convict ions of m urder in 

the first  degree on a theory of felony-m urder com port  with the merger doct r ine. See 

Comm onwealth v. Pagan, 440 Mass. 84, 92-93 (2003) . See also Com m onwealth v. 

Kilburn,  438 Mass. 356, 359 (2003) ;  Com m onwealth v. Gunter, 427 Mass. 259, 272, 

275-276 (1998) . 

 

END OF DOCUMENT  
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