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Pursuant to Fed.R.Civ.P. 19, the Court
finds that plaintiff Maria T. Betancourt is
a necessary and indispensable party to a
survivorship claim which may be pled in
Civil No. 11-1768 because she is a member
of Mr. Pino’s “sucesion.” See id. at 26-31.
Including her as a plaintiff, however, will
destroy diversity jurisdiction. According-
ly, the Court must DISMISS WITHOUT
PREJUDICE the survivorship claim
which plaintiffs may have pled in Civil No.,
11-1768. Diversily jurisdiction does exist
for each plaintiff's individual claim for
their own pain and suffering due to Mr.
Pino’s death, however, and thus those
claims survive.

IT IS SO ORDERED.
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UNITED STATES of America,
Plaintiff,
V.
Lashaun J. CASEY, Defendant.
Crim. No. 05-277 (ADC).

United States Distriet Court,
D. Puerto Rico.

Mareh 12, 2013.
Background: During trial, defendant
moved to limit the testimony of Govern-
ment’s firearms expert.

Holding: The District Court, Aida M.
Delgado—Colén, J., held that concerns re-
garding reliability of AFTE theory of iden-
tification for ballistics evidence did not
warrant limiting testimony of Govern-
ment’s firearms expert.

Motion denied.

1. Criminal Law &=476.1

Any concerns regarding reliability of
the AFTE theory of identification for bal-
listies evidence, purportedly expressed in a

report from the National Academy of Sci-
ence (NAS), did not warrant limiting testi-
mony ol Government’s firearms expert as
to his conclusion that he was 100% certain
that the firearm recovered from defen-
dant’s home was the weapon that fired the
projectile recovered at erime scene; ex-
pert’s qualifications were unquestionable
and he properly applied the AFTE theory
by conducting a side-by-side comparative
microscopic examination of two projectiles,
and the chairman of the group that pro-
duced the NAS report stated in a sworn
statement that his committee did not actu-
ally evaluate the fundamental assumptions
of firearms and toolmark identification.
Fed.Rules Evid.Rule 702, 28 U.S.C.A.

2, Criminal Law ¢=472

Pursunant to Dawubert, there are five
non-exclusive factors to be considered by
trial courts when evaluating the reliability
of proposed expert testimony: (1) whether
the expert’s technique or theory can be or
has been tested, (2) whether the technique
or theory has been subject to peer review
and publication, (3) what the known or
potential rate of error of the technique or
theory is when applied, (4) whether the
expert maintained standards or controls,
and (5) whether the technique or theory
has been generally accepted in the scienti-
fic community. Fed.Rules Evid.Rule 702,
28 US.CA.
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OPINION AND ORDER

AIDA M. DELGADO-COLON, Chief
Judge.

[11 During trial on the afternoon of
March 7, 2013, Lashaun Casey (“defen-
dant”) made an oral motion requesting
that the Court limit the testimony of the
government’s firearm expert, Kdward
Pérez-Benilez (“Mr. Pérez”) based upon
several district court opinions restricting
ballistics evidence based upon studies con-
ducted by the National Academy of Sci-
ence (“the 2008 NAS report” and “the
2009 NAS report”).! ECF No. 918. Mr.
Pérez was expected to testify later that
afternoon. See id.

Outside the jury’s presence, the Court
held a Daubert * hearing during which Mr.
Pérez discussed his training, methodology
and conclusion that the firearm recovered
from defendant’s home was the weapon
that fired the projectile recovered in the
Isleta Marina Parking Lot in Fajardo. Id.
This weapon was the one seized from La-
shaun Casey at his residence.

On March 8, 2013, the government filed
a written opposition to defendant's oral
motion, contending that Mr. Pérez’ testi-
mony as a ballistics and firearm expert
was admissible under Daubert and applica-
ble case law. ECF No. 921. Therein, the
government notes the untimely nature of
defendant’s oral motion and contests de-
fendant’s reliance on the NAS report. [d.
Attached to the government's opposition is
the sworn affidavit of Dr. John E. Rolph
(“Dr. Rolph”), Chairman of the Report on
Ballistic Imaging, which provides back-

1. Delendant had previously filed a motion in
limine to exclude expert testimony, including
that of Mr. Pérez, for insufficient notice.
ECF No. 482, However, the motion never
showed as pending before the Court and de-
fendant repeatedly failed to bring the matter
to the Court's attention, in spite of the numer-
ous conferences held prior to trial. The mo-
tion is NOTED and DENIED.
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ground information on the 2008 NAS re-
port. ECF No. 921-1.

FFederal Rule of Evidence 702 (“Rule
702”) sets forth the guidelines for admissi-
bility of expert testimony. Fed.R.Evid.
T02. Rule 702 sets forth three require-
ments for expert testimony to be admissi-
ble. [d. First, the (eslimony must be
“based upon sufficient facts or data.” /d.
Second, it must be “the product of reliable
principles and methods.” JId. Third, the
expert witness must have “applied the
principles and methods reliable to the facts
of the case.” Id.

[2] By like token, the Dawubert court
set forth five non-exclusive factors for trial
courts to consider when evaluating the re-
liability of proposed expert testimony. 509
U.8. at 593-95, 113 S.CL. 2786; see also
United States v. Valdivia, 680 F.3d 33, 57
(1st Cir.2012). First, the court should con-
sider “whether the expert's technique or
theory can be or has been tested.”” Vuldi-
via, 680 F.3d at 57 (citing Daubert, 509
US. at 593-95, 113 S.Ct. 2786). Second,
the court should ponder “whether the tech-
nique or theory has been subject to peer
review and publieation.” [Id. Third, the
court should determine “what the known
or potential rate of error of the technique
or theory is when applied.” Id. Fourth,
the court should consider “whether the
expert maintained standards or controls.”
1d. TFifth, the court should review “wheth-
er the technique or theory has been gener-
ally aceepted in the scientific community.”
Id.

Here, defendant does not challenge Mr.
Pérez' qualifications, methodology or anal-
ysis. ECF No. 918 at pp. 14-15 Rather,

2. Daubert v. Merrell Dow Pharma., Inc., 509
U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993).

3. Mr. Pérez has worked in the field for twenty
vears and is currently a supervisor of the
Weapons Examiners and Tool Marks Section
of the Puerto Rico Forensic Science Institute.
ECF No. 918 at pp. 62-63. He has testified
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defendant challenges the manner in which
Mr. Pérez' shall express his conclusions.
Id. Specifically, defendant challenges Mr.
Pérez’ conclusion that he is 100% certain
that the firearm seized from defendant’s
home is the one from which the projectile
recovered in the Isleta Marina Parking
Lot was fired. Id. In support of the chal-
lenge, defendant cites three district court
cases:  Unifed States v. Glynn, 578
F.Supp.2d 567 (S.D.N.Y.2008), United
States v. Taylor, 663 F.Supp.2d 1170
(D.N.M.2009) and United States v. Wil-
lock, 696 F.Supp.2d 536 (D.Md.2010)." In
each of these cases, the trial court limited
the testimony of ballistic and firearms ex-
perts based, in part, upon the concerns
regarding the reliability of the AFTE The-
ory of Identification (“the AFTE Theory”)
expressed in the 2008 NAS report. See
696 F.Supp.2d at 546-47, 663 F.Supp.2d at
1175-76, 578 F.Supp.2d at 570-75.

First, the Court notes that none of the
cases cited by defendant are binding pree-
edent for this Court as they are all the
opinions of sister district courts through-
out the nation. Second, the Court notes
that each of the cases cited by defendant
are distinguishable from the case at bar.

In Willock, the trial court limited testi-
mony regarding the expert’s conclusions in
part because the expert's conclusions “re-
lied on an examination of a Baltimore City
examiner, whose qualifications, proficiency
and adherence to proper methods are un-
known.” 696 F.Supp.2d at 546. Such is

not the case here as Mr. Pérez qualifica-

in court as an expert approximately 200
times, appearing in both state and federal
court. His testimony and reports have been
stipulated in court over 1,000 times. [d. al
pp. 64-66.

4. Defendant also cited United States v. Green,
405 F.Supp.2d 104 (D.Mass.2005) in passing.
However, this opinion was published prior to

tions are unquestionable and has conduct-
ed the tests and examinations underlying
his testimony himsell. See ECF No. 918
at pp. 62-92.

In Taylor, the expert conducted a modi-
fied approach to the AFTE Theory, called
CMS. 663 I".Supp.2d at 1178. Here, Mr.
Pérez has applied the AFTE Theory, con-
ducting a side-by-side comparative micro-
scopie examination of the projectile found
at the Isleta Marina Parking Lot and a
test round fired by Mr. Pérez. See ECF
No. 918 at pp. 62-92.

Finally, in Glynn, upon re-trial, the trial
court restricted the ballistics expert's testi-
mony after the government failed to pro-
duce their rebuttal witness on the matter,
a Supervisory Physical Scientist at the
Federal Bureau of Investigation. 578
I".Supp.2d at 569 n..2. Here, the United
States has produced the sworn statement
of the Chairman of the group that pro-
duced the 2008 NAS report. ECF No.
921-1. In that statement, Dr. Rolph
states that the purpose of the 2008 NAS
report was not to pass judgment on the
admissibility of ballisties evidence in legal
proceedings, bul, rather, to assess the fea-
sibility of creating a ballistics data base.
Id. at 113-5. 1In fact, the question of legal
admissibility “was explicitly ruled out of
[his committee's] charge.” Id. at 6. In
fact, his committee did not actually evalu-
ale the fundamental assumptions of fire-
arms and toolmark identification that un-
derlay many courts’ allowance of ballisties

the 2008 and 2009 NAS reports. Further-
more, in that case, the court reached its con-
clusions regarding the reliability of the expert
testimony based, in part, upon the court's
concerns regarding the lack ol contemporane-
ous notes during the examination of the fire-
arm and the expert's reconstruction of the
original examination [ive vears [rom the time
when he first tested the firearm.
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and firearm expert testimony. See id. at
16.

Dr. Rolph's statements greatly under-
mine the portions of the 2008 NAS report
upon which defendant and the Glynn, Tay-
lor and Willock courts rely. Moreover,
defendant’s employment of an expert wit-
ness who employed the AFTE Theory fur-
ther illegitimizes his current, untimely ob-
jection® Accordingly, the Court declines to
follow sister courts who have limited ex-
pert testimony based upon the 2008 and
2009 NAS reports and, instead, remains
faithful to the long-standing tradition of
allowing the unfettered testimony of quali-
fied ballistics experts. See eg. United
States v. Hicks, 389 F.3d 514, 526 (5th
Cir.2004) (noting that defendant was un-
able to point the court to a single case in
any circuit showing that the methodology
was unreliable); United States v. Santia-
go, 199 F.Supp.2d 101, 111 (S.D.N.Y.2002)
(“The Court has not found a single case
... that would suggest that the entire field
of ballistics identification is unreliable.”)
Dr. Pérez is duly qualified as a ballisties
and firearms expert under Rule 702 and
Daubert and may testify accordingly with-
out qualification of his degree of certainty.
Defendant’s oral motion is thus DENIED.

IT IS SO ORDERED.
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5. Whether defendant chooses to call this wit-
ness at trial is of no relevance or significance
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The GOVERNOR AND COMPANY, OF
the BANK OF SCOTLAND,
Plaintiff,

V.

Bernard WASSERMAN, David
Wasserman, and Richard
Wasserman, Defendants.

C.A. No. 10-328-M.

United States District Court,
D. Rhode Island.

March 5, 2013.

Background: Lender brought action
against guarantors for breach of contract
and breach of guaranty. Guarantor filed
counterclaims for breach of implied cove-
nant of good faith and fair dealing, tortious
interference with advantageous business
relations, and misrepresentation. Lender
moved for summary judgment.

Holdings: The District Court, John J.

MeConnell, Jr., J., held that:

(1) Secottish, rather than Rhode Island, law
applied;

(2) borrower breached terms of facility
agreement with lender;

(3) lender’s alleged oral agreements to
permit borrower to get out of project
and its agent's purported oral promise
not to enforce guaranty were unen-
forceable;

(4) lender had no duty to accept potential
buyers for project;

(5) guarantors could not assert unjust en-
richment as counterclaim;

(6) lender’'s refusal to make deal with
guarantors’ personal business contacts
did not relieve guarantors of their obli-
gation;

importance to the Court's inguiry.




