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. the failure of forensic experts to use standard terminology in reporting on and
testifying about the results of forensic science investigations;

. the lack of effective oversight; and
. a gross shortage of adequate training and continuing education of practitioners.

These findings® and the Commitiee’s accompanying recommendations’ have beentaken very
seriously by those with an understanding and interest in forensic science. Just afler our Report
issued, Carol Henderson, who preceded Dr. Bohan as President of the American Academy of
Forensic Sciences, said:

The report identilied shortcomings in research, education, and standards of practice in the
nation’s crime labs. in-depth research and analysis of options leading to strategic policy and
implementation plans is needed. ... We have been presented with an opportunity to make
forensic science serve justice even more reliably and effectively. This is the time to build
better “forensic science,”™

The overall reaction to the Report really has been extraordinary. And interest inthe Report’s
findings and recommendations has not waned during the 14 months since the date of issuance. Why
is that? Perhaps it is because no one has meaningfully refuted the Committee’s finding that, “with
the exception of nuclear DNA analysis, . . . no forensic method has been rigorously shown to have
the capacity to consistently, and with a high degree of certainty, demonstrate a connection between
evidence and a specific individual or source.™

The good news is that important developments are now underway to help the forensic
science community get its house in order.

. The Senate Judiciary Committee is pursuing hcarings aimed at corrective legislation.

. The White House National Science and Technology Council has chartered a
Subcommittec on Forensic Science to address problems identified in the Report,

. The National Institute of Justice, the research arm of the Department of Justice, has
launched an effort to promote new research on forensic sciences, including a recent
grant of $866,764 to UCLA 1o conduct a comprehensive study of error rates in latent
fingerprint evidence.®

. Last September, the American Academy of Forensic Sciences issued a press release
saying: “after extensive consideration, discussion, and drafting, the Board [of
AAFS] unanimously voted 1o support the recommendations of the NAS Report.”™
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. In March of this ycar, Nature, the prestigious international journal of science,
endorsed the Committee’s Report.

. The Board of Directors of the American Statistical Association recently voted 10
endorse the recommendations of the Report, “recogniziing] the pivotal role of
forensic science in our judiciat system and cit{ing] the value of statistical methods
and research to improve forensic methods.™"'

. And there also have been countless media reports, articles, and conferences
describing the problems that plague the forensic science community.

These developments are encouraging.

* % K

From my vantage point, the response to the Report has been very positive and I have seen
a ground swell of support in favor of major reforms to correct the ills of the forensic science
community. | have encountered a few pockets of resistance, however, to what | believe are the
rather obvious implications of the Committee’s findings. | recently had an opportunity to rcad
several briefs filed by various U.S. Attorneys’ offices in which my name has been invoked in
support of the Government’s assertion that the Committee’s findings should not be taken into
account in judicial assessments of the admissibility of certain forensic evidence. One brief, tor
example, asserts:

[Tihe NRC Forensic Science Report does not support the conclusion that fingerprint
evidence is inadmissible under the Fryve calculus. In fact, the Honorable Harry T. Edwards,
Co-Chair for the NRC Forensic Science Report, has stated on the public record that the
report is not intended to affect the admissibility of any forensic evidence.”

This is a blatant misstatement of the truth. 1 have never said that the Committee’s Report is “not
intended to affect the admissibility of forensic evidence,” and I have never publicly addressed the
“f"rye calculus.” To the degree that | have commented on the effect of the Report on admissibility
determinations, | have said something quite close 1o the opposite of what these briefs assert.

What is true is that, in Febroary 2009, when the Committee Report was released, 1 said that
judges would continue to folfow established law. The Committee’s charge was not law reform and,
to be circumspect, | did not offer my own views on that subject. But there is a critical difference
between saying that judges will continue to apply existing legal standards, like the Frye'” analysis,
and saying that the Report should have no effect on how judges apply those standards. 1 most
certainly never said, or even suggested, that judges should not take into account the new information
provided by the Report in assessing the validity and reliability of forensic evidence while making
admissibility determinations. Claims to the contrary are without basis in fact and utterly absurd.
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in the public statement that | made when the Report was issued, | said,

[Tihe commitlee’s report does not mean to offer any judgments on any cases in the judicial
system. The report does not assess past criminal convictions, nor does it specutate about
pending or future cases. And the report offers no proposals for jaw reform. That was
beyond our charge. Each case in the criminal justice system must be decided on the record
wefore the court pursuant to the applicable law, controlling precedent, and governing rules
of evidence. The question whether forensic evidence in a particular case is admissible under
applicable law is nol coterminous with the question whether there are studies confirming the
scientific validity and reliability of a forensic science discipline.™

During the qucstion and answer session that followed, | clarified that law reform was not part of the
Committeg’s charge, saying:

| think judges will continue to follow the law as itis. We’re not proposing law reform. Will
there be law reform? We don’t know. Might some people propose it. [ don’t know.
Maybe. But there is no law reform proposal here; so judges will continze to do what they
have been doing."”

[n my testimony before the Senate Judiciary Committee in March 2009, | suggested -
contrary to the mischaracterization of my position in the Government's bricfs - that “courts [would]
take the findings of the committee regarding the scientific foundation of particular types of forensic
science evidence into account when considering the admissibility of such evidence in a particular
case.”'® As [ explained to the Senate Committee, because the Repost presents “findings about the
current status of the scientific foundation of particular areas of forensic science,” it would be *no
surprise if the report is cited authoritatively” by the courts in their assessment ol particular cases.””

Why was that my prediction? Because it seemcd quite obvious, at |east to me, that if a
particular forensic methodelogy or practice, once thought to be scientifically valid, has been
revealed to lack validation or reliability, no prosecutor would offer evidence derived from that
discipline without taking the new information inte account and no judge would continue to admit
such evidence without considering the new information regarding the scientific validity and
rcliability of its source. Nothing in Frye'® or Daubert"” commands unyielding adherence to past
methodologies or practices once they are found wanting. As one state court in a Frye jurisdiction
has aptly observed:

Science moves inexorably forward and hypotheses or methodologies once considered
sacrosanct are modified or discarded. The judicial system. with its search for the closest
approximation to the “truth,” must accommodate this ever-changing scientific landscape.”

The Supreme Court made the same point in Darbert when it reminded usthat *‘scientific conclusions
arc subject to perpetual revision.™' [ reafly do not understand how any jurist could reasonably think
otherwise.
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If courts blindly follow precedent that rests on unfounded scientific premises, this will lead
to unjust results. Nothing in established law compels this course. So when the Report was released
and T said that judges must continue to follow the law, ! did not mean to suggest that judges woulid
apply existing law without taking into account the findings in the Report that raise serious doubts
about the validity and reliability of certain forensic disciplines and practices. Qur system of justice
demands more than this. What | expected is that judges would, within the existing evidentiary
regimes, consider the Report’s findings and recommendations.

What | believe is a reasonable and balanced account of the Committee’s 2009 Report is
found in a judgment recently issued by Judge Nancy Gertner in the United States District Court for
the District of Massachusetts. Here is what she said:

While the {NAS] report does not speak to admissibility or inadmissibility in a given case,
it raised profound questions that need to be carefully examired in cvery case prior to triak:
“(1) the extent to which a particular forensic discipline is founded on a reliable scientific
methodology that gives it the capacity to accurately analyze evidence and report findings and
(2) the extent 10 which practitioners in a particular forensic discipline rely on human
interpretation that could be tainted by error, the threat of bias, or the absence of sound
operational procedures and robust performance standards,”

The Report noted that these fundamental questions have not been “satisfactorily dealt
with in judicial decisions pertaining to the admissibility” of evidence. ... In the past, the
admissibility of this kind of cvidence was effectively presumed, largely because of its
pedigree — the fact that it had been admitted for decades. As such, counsel rarely challenged
it, and if it were challenged, it was rarely excluded or limited.

The NAS report suggests a different calculus — that admissibility of such evidence
ought not to be presumed; that it has to be carefully examined in cach case, and tested in the
light of the NAS concerns, the concerns of Daubert/Kumho case law. and Rule 702 of the
Federal Rules of Evidence.”

AsJudge Gertner recognizes, new and better scientific data helps judges assess the retiability
of forensic evidence to ensure that it serves, rather than defeats, the ends of justice. The information
amassed by the Commitice regarding hair comparison provides a noteworthy example of such new
data. The Committee’s Report states that “testimony linking microscopic hair analysis with
particular defendants is highly unrcliable.”™ We now know that hair comparisons without
mitochondrial DNA are highly questionable. A number of people whose convictions were based
in part on faulty hair comparisons have been exoncrated by DNA testing. An FBI publication
reviewed by the Committee stated that subsequent DNA testing proved that hairs did not match in
11% of cases in which hair examiners previously declared two hairs to be “'similar.”™* Surely this
new data on hair comparisons would be highly relevantunder existing law in any judge’s assessment
of the admissibility of such evidence.
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Bullet lead comparisons ofTers another example. Comparative bullet lead analysis,or CBLA,
compares trace chemicals found in bullets at crime scenes with ammunition found in the possession
of a suspect. This forensic technique was used for many years, until a retired B! examiner began
questioning the procedure.” The FBI consequently asked the National Academy of Sciences to
review the technigue. The NAS report, published in 2004, severely undercut CBLA.* The report
found that the available data did not support any expert claim that a crime bullet came from a
particular box of ammunition. In the wake of the National Academy’s report, several state courts
excluded CBLA evidence, finding that, because the forensic technique was based on erroneous
scientific foundations, CBLA no fonger satistied the requircments of Frye for the admissibility of
scientific expert testimony.”

The point here is simple: When scientific methodologies once considered sacrosanct are
modified or discredited, the judicial system musi accommadate the changed scientific landscape.

'R

Let me turn now to the Report itsetf and highlight a few points made there to underscore the
problems to which | have alluded.

First: Science. I think that the most important part of our Committee’s Report is its call for
real science to support the forensic disciplines. Simply increasing the number of staff within
existing crime iaboratories will not solve the principal problems of the forensic science community,
What is needed is interdisciplinary, peer-revicwed, scientific research to determine the validity and
reliability of existing discipiines and 1o achieve technoiogical advancements. What we are talking
about is adding a culture of “science™ to the forensic science community. From what I have seen,
we have a long way to go.

Second: Subjective Interpretations, Exaggerated Testimony, and a_ Paucity of
Research. Often in criminal prosecutions and civil litigation, forensic cvidence is offered to support
a claim that an evidentiary specimen is a “match” to a particular individual or other source. T3ut, as
I have already said, with the cxception of nuclear DNA analysis, no forensic method has been
rigorously shown to have the capacity to consistently, and with a high degree of certainty,
demonstrate a connection between evidence and a specific individual or source. Yet, for years, the
courts have been led 10 believe that disciplines such as fingerprinting stand on par with nuclear DNA
analysis. Indeed, a noted FBI fingerprint expert had testified in federal court that “the error rate for
ﬁnger?grint comparison is essentially zero,” and his testimony was credited with approval in later
cases.

The Committee’s Report rcjects as scientifically implausible any claims that fingerprint
analyses have “zero error rates.” We also found a dearth of scientific research to establish limits
of performance, to ascertain quantifiable measures of uncertainty, and to address the impact of the
sources of variability and potential bias in fingerprint examinations and in other forensic disciplines
that rely on subjective assessments of matching characteristics.
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One of the most telling moments for me during the Committee’s hearings occurred when |
heard the testimony of an expert fingerprint analyst who is a member of the Scientific Working
Group on Friction Ridge Analysis, Study, and Technology. At one point in his testimony, he was
asked what was the scientific basis for determining a “match™ in prints in situations when the
examiner has only a partial or smudged print. The expert did not hesitate in conceding that the
“research has yet to bc done.” Last April at 2 major conference on forensic science at Arizona State
University,* the Director of the National Institute of Justice was asked why N1J had not funded any
serious studies to determine the validity of fingerprint analyses. He acknowledged the dearth of
research and urged everyone to be patient as NiJ tried to develop some “foundational studies.” Bight
months later, UCLA was awarded almost $900,000 to conduct a comprehensive study of error rates
in latent fingerprint evidence.”'

The Committee found that, as is too often the case, when there is no good scientific basis to
support a forensic discipline and experts cannot quantify certainty and uncertainty, the testimony
that they offer is not infrequently exaggerated and sometimes even fabricated. Not too long ago, a
story in the San Jose Mercury reported that, for years, San Jose police never told anyone when
fingerprint technicians could not agree on whether a suspect’s prints matched those taken from the
crime scene.® instead, the police department’s Central Identification Unit generated a report
indicating that two technicians agreed that the suspect’s prints had been positively identified, while
omitting that a third technician dissented. Stories Jike this are appalling and disheartening, to say
the least.

Another scrious concern is contextual bias. 1none study, for example, fingerprint examiners
were asked to analyze fingerprints that, unknown to them, they had analyzed previously in their
carcers.  Contextual biasing was introduced — that is, examiners were told that the “suspect
confessed to the crime” ar the “suspect was in police custody at the time of the crime.” In twenty-
five percent of the examinations that included contextual manipulation, the examiners reached
conclusions that were different from the results they had previously reached.™

Third: Inconsistent Practices in Crime Laburatories. In recent years, the integrity of
crime laboratories has been called into question, with some heavily publicized cases highlighting
(1) unqualified practitioners, (2) sometimes lax standards that have generated questionable or
fraudulent evidence, and (3) the absence of quality control measures to detect questionable evidence.
In one notorious case, the Texas Department of Public Safety confirmed serious inadequacies in the
procedures used by the Houston crime laboratory, including routine failure to run essential scientific
controls, 1o take adequate measures to prevent contamination of samples, o adequately document
work performed and results obtained, and to follow correct procedures for computing statistical
frequencics.” There have been a number of other dismaying reports about crime labs — most
recently, the San Francisco drug lab™ — that suffer from problems like those uncovered in Houston.

Fourth: Scientific Working Groups or SWGs. There are a number of scientific working
groups, or SWGs, for forensic disciplines. For example, the SWGDRUG group recommends
minimum standards for the forensic examination of seized drugs. The chair of SWGDRUG testified
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before the Committec and explained how his SWG group operates. His answers to my guestions
indicated that, as a general matter, SWGs are of questionable value, Why? Because:

. SWG committees meet irregularly and have no clear or regular sources of funding,

. There are no clear standards in place to determine who gains membership on SWG
committees.

. Neither SWGs nor their recommendations are mandated by any federal or state law
or regulation.

. SWG recommendations are not enforceable.

. A number of SWG guidelines are 1oo general and vague to be of any great practical
use.

. SWG committees have no way of knowing whether state or local agencies even

endorse the standards.
. Complaints are not filed when a practitioner violates an SWG standard,

. SWG committees do not attempt o measure the impact of their standards by formal
study or survey.

in other words, there is nothing to indicate that the standards are routinety followed and
enforced in a way to ensure best practices in the forensic science community.

Problems such as these merely highlight some glaring weaknesses in the forensic science
community. The Report ifluminates many more problems.

¥ ¥ ¥ ¥

The work ofthe forensic science community is criticatly important in our system of criminal
justice. Forensic science experts and evidence are routinely used in the service of the criminal
Jjustice system. So it matters a great deal whether an expert is qualified to testify about forensic
evidence and whether the evidence is sufficiently reliable 1o merita fact finder’s refiance on the truth
that it purports {0 support.

In June of last year, the Supreme Court issued a judgment in Melendez-Diaz v.
Massachuseits, a case involving a drug conviction in a Massachusetts state court.” The prosecutor
in Melendez-Diaz introduced written certificates prepared by state laboratory analysts confirming
that material seized by police and connected to the defendant was cocaine of a certain quantity. The
crime lab analysts were not called to testify. The defendant claimed that the admission of the lab
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certificates violated his Sixth Amendment right to confront the analysis who prepared the
certificates. The Supreme Court ruled that, because the laboratory certificates were testimonial
statements against the defendant, the defendant was entitled to confront the persons giving this
testimony at trial.”’

This helding would have been enough to decide the case. However, during the arguments
before the Supreme Court, the state had urged that taboratory analysts should not be made to testify,
hecause forensic science evidence is the product “*of neutral, scientific testing. ¥ The Court went
out of its way to reject this claim. The Court first noted that “[s]erious deficiencies have been found
in the forensic evidence used in criminal trials. ™ The Court then pointed out, by way of example,
that:

The affidavits submiited by the [forensic} analysts [in the Melendez-Diaz case] contained
only the bare-bones statement that “[t]he substance was found to contain: Cocaine.” Atthe
time of trial, {the defendant] did not know what tests the analysts performed, whether those
tests were routine, and whether interpreting their results required the exercise of judgment
or the use of skiils that the analysts may not have possessed.” :

Finally, The Court cited the finding from our Committee’s Report that:

The forensic science system, encompassing both research and practice, has serious problems
that can only be addressed by a national commitment to overhaul the current structure that
supports the forensic science community in this country

The Court’s statements in Melendez-Diaz are hardly laudatory of our existing forensic
science system. 1t is also particularly noteworthy that the Supreme Court did not say that the
availability of cross-examination in criminal trials will cure the ills of the forensic science
community, Rather, what the Court said was that “[cfonfrontation is one means of assuring
accurate forensic anabsis.””  In other words, cross-examination is a minimal constitutional
safeguard that helps to test the reliability of forensic evidence that is offered in criminal trials, But
it is far from adequate.

* ok ok K

There is an inherent dilemmea in the Committee’s Report, one that we really do not address,
Better science to determine the validity and reliability of forensic disciplines will take time. Sothere
is a question as to how we can ensure better practices before we know whether a particular forensic
discipline is founded on good science. For example, if we cannot quantify measures ot uncertainty
and we do not know sources of variability, how can we establish best practices? The UCLA study
on fingerprint error rates hopefully will address some of these issues, at least with respect to that
discipline. To my knowledge, no one seriously doubts that we should require mandatory
certification of practitioners and mandatory accreditation of labs, but we have yet to decide by whom
and on what terms.
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As scientific studies are being conducted, there are three recommendations relating to
forensic practice that [ am sure will have salutary effects, even in the short term. The first is the
Committee’s recommendation requiring forensic experts to use standardized, honest, and clear
terminology in reporting on and testifying about the results of forensic science investigations,”
When their testimony is admitted in court, forensic experts should offer nothing more than what they
actually know, leaving it 1o the jury or judge to weigh the evidence offered against the other
evidence that is presented in a case. My concern is that some forensic practitioners may not know
whal they do not know about the limits of their discipline. They will have Lo be taught this so that
they can be appropriately circumspect in their testimony.

Relatedly, the Committee also recommended the adoption of model laboratory reports with
specifications regarding the minimum information that should be included in a lab report.* This
recommendation is intended to facilitate the ability of lawyers, judges, and jurors to better
comprehend the limits of forensic evidence that is offered in a case. Obviously, this is crucially
important.

Lastly, the Committee recommended the removal of all public forensic laboratories and
facilities from the administrative controi of law enforcement agencies or prosecutors’ offices.” As
the Report makes clear, forensic scientists should function independently of law enforcement
administrators. Here is what the Supreme Court had to say about this issue in the Melendez-Diaz
decision:

According to a recent study conducted under the auspices of the National Academy of
Sciences, “[t]he majority of flaborataries producing forensic evidencel are administered by
law enforcement agencies . . . where the laboratory administrator reports to the head of the
agency.” ... And “[blecause forensic scientists often are driven in their work by a need to
answer a particular guestion related to the issues of a particular case, they somctimes face
pressure to sacrifice appropriate methodology for the sake of expediency.” A forensic
analyst responding to a request from a law enforcement official may feel pressure — or have
an incentive - to alter the evidence in a manner favorable to the prosecution.™

The Committee believed that this is not as it cught 1o be.

* & % K

As we continue to {ace terrorist threats — like the recent attempted bombing in Times Square,
New York - we are reminded of our need for reliable forensic methods and practices, and also
skifled forensic practitioners, Every forensic laboratory in the United States — not just the FBI
Laboratory — should use appropriate protocols and employ highly skilled practitioners. Right now,
however, this is merely an aspiration, not a reality. We have every incentive to do all that we can
to help the forensic science community get its house in order.
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Let me be very clear in what I am saying. [ do not mean 1o suggest that no forensic
discipline has value. Rather, as the Committee’s Report makes clear, because of a dearth of
scientific data, we do not know how to assess the value of many forensic disciplines because we
cannot measure their limits, For example, all fingerprint samples are not equally good, and not
every forensic practitioner is equally good in understanding and explaining the differences.
Hopetully, better scientific research, mandatory accreditation and certification, uniform standards,
better practices, and national oversight will cure issues of this sort. ‘Fer now, however, it is the
responsibility of the legal profession to protect the integrity of the criminal justice system.

Professor Jennifer L. Mnookin, who will head the study on error rates in latent fingerprint
evidence, wrote a telling picce for the Los Angeles Times just after the NAS Report was released.
Her words are worthy of our consideration:

Science deals in probabilities, not certainty. The only forensic science that makes
regular use of formal probabilitics is DNA profiling, in which experts testify to the
probability of a match. None of the rest of the traditional pattern-identification sciences —
such as fingerprinting, ballistics, fiber and handwriting analysis —currently has the necessary
statistica! foundation to establish accurate probabilities. Yet, instead of acknowledging their
imperfect knowledge, fingerptintexperts, for example, routinely testify that they can identify
a specific person’s prints to the exclusion of all other people in the world with 100%
certainly. . ..

The courts have almost entirely turned a deaf ear to these {problems], essentially
giving forensic science and its practices a {Tee pass, simply because they”ve been part of the
judicial system for so long. Meanwhile, scandals continue to come to light across the nation
involving error and even fraud in labs.

The findings in the National Academy of Sciences report should spur judges to
require higher standards. At a bare minimum, judges should immediately prohibit experts
from testifying to impossibilities such as “an error rate of zero™ or asserting that they are
capable of making 100% certain identifications. . ..

We want and need forensic science in our lega! system, but we have 10 be able to
trust it . . . [W]hen forensic science rests on an appropriate scientific foundation, it will be
far more deserving of our confidence. Our system of justice demands no less.””

* k k4

| hope that the members of the bench and bar heed the concerns raised by Professor
Mnookin. She does not subscribe to the view that all forensic science disciptines and practitioners
are unworthy or bad; nor do 1. Moreover, we agree that the adversarial process relating to the
admission and exclusion of scientific evidence is not always well suited to the task of finding
“seientific truth.” However, we also agree that there is still much more that can be done by members
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ol the fegal profession, bench and bar, within the existing legal framework, to ensure that forensic
cvidence is properly assessed and admitied only when it will serve the ends of justice. [f we insist
on valid and reliable forensic methodologics and practices, and qualificd practitioners, change will
happen. And our systems of law enforcement and criminal justice will be the better for it.
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